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STREET RAILWAY LAW, 

Construction of Elevated Railroad — Injunction by Abut- 
ting Owner Where Ordinance is Invalid. 

The erection upon a public street of an elevated railroad 
imposes no additional servitude ; where an additional use of 
a street has been granted by the city authorities to build and 
operate a street railroad an injunction will not be granted to 
restrain the construction or operation of the road at the 
suit of an abutting property owner until the resulting dam- 
ages to his property are ascertained and paid, but his rem- 
■ edy is by action at law for such damages. 

The proposition that a railroad unlawfully in a street is a 
public nuisance and liable as such to be abated at any time, 
and therefore a recovery for damages can only be had to 
the time of bringing the action is untenable ; the injury 
would be a continuing and permanent one ; therefore a sin- 
gle recovery can be had for the whole damages, present and 
future. The abutting property owner having a complete 
remedy at law, courts of equity will not, upon his allegation 
that the ordinance authorizing the construction is illegal, 
enjoin the defendant from proceeding until the question of 
illegality can be litigated and determined, but will remit him 
to his action at law. 

In delivering the opinion of the Court, Justice Wilken 
said: 

We held in Chicago, Burlington & Quincy Railroad 
Company v. Street Railroad Company. 156 111. 255, that a 
street railway operated by electricity, with trolley posts on 
the streets, was not a new servitude of the street, and that 
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the poles were not unwarranted obstructions in the same, 
as are telegraph and telephone poles, "because such erec- 
tions aid and facilitate the use of the public street for the 
purposes of travel and transportation." 

The same is true of the pillars used in constructing ele- 
vated roads. In view of the known fact that such elevated 
lines in large cities greatly accommodate the public by in- 
creasing the facility and safety of transit, it can scarcely be 
seriously contended that permitting them to be constructed 
and operated is to subject the streets to a new servitude or 
unlawful one. The right of a city to permit them is clearly 
recognized by the act of July i, 1883, entitled, "An act in 
regard to the use of streets and alleys in incorporated cities 
and villages by elevated railroads and elevated ways and 
conveyors." (C. 114. Sections 201, 202, 203. S. C. vol. 2, 
1879.) 

This Court has frequently held that where an additional 
use of a street has been granted by the city to build and 
operate a street railroad, an injunction will not be granted 
to restrain the construction or operation of the road at the 
suit of an abutting property owner (Moses v. R. R. Co., 21 
111. 515; Murphy v. the City of Chicago, 29 111. 279), and 
that since the constitution of 1870 such owner cannot main- 
tain a bill to enjoin the same until the resulting damages to 
his property are ascertained and paid, but that this remedy 
is by action at la.w for such damages. (Stetson v. R. R. 
Co., 75 111. 74 ; Patterson v. C. D. & V. Ry. Co., ib., 588 ; 
R. R. Co. V. McGinnis, 79 111. 269 ; Schertz v. R. R. Co., 
84 III. 135 ; Penn Ins. Co. v. Heiss, 141 111. 35.) 

The same doctrine is recognized in Corcoran v. C. M. & 
N. R. R. Co., et al., 149 III, 291 ; White v. Elevated Railroad 
Company, 154 111. 620. We said in Chicago, Burlington & 
Quincy Railroad Company v. Street R. R. Co., 156 111., 
supra, "where the fee of the street is in the city such dam- 
ages as the owner may suffer from the laying of a railroad 
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track in the street are merely consequential, so far at least 
as they affect the property abutting on the street. In such 
case, as there is no physical taking of the land, injunction 
will not lie to enjoin the taking, the remedy being an action 
at law for damages." 

But it is insisted on behalf of complainant that on the 
facts set up in his bill, the ordinance must be treated as 
passed without the required consent of abutting owners, and 
therefore illegal and void, which being true the defendants 
should be held as proceeding with the work without any 
authority of law whatever, whereas in the cases referred to 
lawful consent of the city was shown. 

The real ground upon which relief by injunction is denied 
in such cases is that the use of the street being within the 
purposes for which it is laid out, and therefore a proper use, 
the right to occupy is properly a question between the de- 
fendant and the municipality having the control of its streets 
and charged with the duty of keeping them free from unlaw- 
ful obstructions, or between the defendant and the public 
generally, the individual being left to his action for damages 
for any injury resulting to his property. He has no stand- 
ing in equity on account of public injury, or for the purpose 
of inflicting punishment upon the defendants for its wrong- 
lul acts. He can only invoke that jurisdiction in order to 
protect his property from threatened injury. 

His injury is a depreciation of the property which is capa- 
ble of being estimated in money, and recoverable in an ac- 
tion at law, therefore a court of equity will not interfere 
by injunction. 

As stated by Chief Justice Fuller in Osborne v. Missouri 
Pacific Railway Company, 147 U. S. 248: "But where there 
is no direct taking of the estate itself, in whole or in part, 
and the injury complained of is the infliction of damage in 
respect to the complete enjoyment thereof, a court of equity 
must be satisfied that the threatened damage is substantial 
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and the remedy at law in fact inadequate before restraint will 
be laid upon the progress of a public work, and if the case 
made discloses only a legal right to recover damages rather 
than to demand compensation the court will decline to inter- 
fere." To the same effect is the language used in the opin- 
ion of Justice Brewer in re Debs, petitioner, 158 U. S. 591. 
In Morris & Essex Railroad v. Pruden, 20 N. J. Equity 530, 
cited in the Debs case, it is said : "Mere diminution of the 
value of the property of the party complaining by the nuis- 
ance, without irreparable mischief, will not furnish any 
foundation for equitable relief." Zabriskie v. the Jersey 
City & Bergen R. R. Co., 2 Beas. 314. 

It must not be overlooked that the defendants are en- 
gaged in a public work, by the completion of which the pub- 
lic interest will be greatly advanced. The injunction by 
which the progress of the work is arrested, must not only 
cause great injury to the defendant, but also is the occasion 
of great inconvenience to the public. "And again, the de- 
fendants will not occupy with the proposed track any of the 
complainant's lands. For the contingent and consequential 
damages he may suffer from any unlawful interference with 
his enjoyment of his property, he has his remedy by action at 
law whenever and as often as loss or damage ensues ; and if 
the use of a railroad in front of his premises becomes a nui- 
sance or the aggression proves to be a permanent injury, 
without an adequate remedy at law, then the court will be 
competent to administer equitable relief by injunction to 
prevent its continuance as for its removal. But a strong case 
must be presented and the impending danger must be i:niiii- 
nent to justify the issuing of an injunction as a precaution- 
ary and preventive remedy," citing Drake v. the Hudson 
River R. R., 7 Bar, (N. Y.) 508. 

-P >|» ^ 3p ^ SjC . 

The principle is, that the abutting property owners hav- 
ing a complete remedy at law, courts of equity will not, upon 



STREET RAILWAY LAW. H 

his allegation that the ordinance authorizing the construc- 
tion is illegal, enjoin the defendant from proceeding until 
the question of illegality can be litigated and determined ; 
but remit him to his action at law, and this, it seems to us, 
is a just and reasonable rule, the enforcement of which will 
protect the rights of all parties interested. To hold other- 
wise would be to render impracticable the building and op- 
eration of street car lines under our statute. While such 
improvements are owned and operated by private individ- 
uals or corporations, the use of the streets is public, and not 
private, and upon that theory alone they are permitted to be 
constructed in the streets, and it will not be denied that in 
large and populous communities they are of great public 
utility, if not a public necessity. 

While, therefore, the private owner is entitled to have all 
his property rights fully protected, that right should be 
accorded him, if possible, by a remedy which will not un- 
necessarily injure others and render impossible the con- 
struction and operation of necessary facilities for public 
travel. 

A moment's reflection will, we think, convince anyone 
that if every abutting owner not consenting, may enjoin 
street railway companies from building their lines in streets 
upon the ground that the consent of the city has not been 
legally obtained, because of facts alleged which do not ap- 
pear upon the face of the proceedings, the building and op- 
eration of all such lines will become practically impossible. 

In a case like this the work would necessarily be stopped 
until titles to abutting property could be adjudicated and 
settled, the powers of agents, etc., determined and the mo- 
tives which may have prompted owners to give their consent 
inquired into. 

After this has been done, which in the ordinary course of 
litigation would require many months or even years of time, 
if the facts should be found in favor of the validity of the 
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ordinance, the work may proceed as to the complainant, he 
still being entitled to his action for damages. The decision, 
however, would settle the validity of the ordinance between 
him and the defendant and no one else. Any number of 
other owners may in succession procure injunctions on the 
same or similar grounds and prosecute them to a like final 
determination. 

Manifestly, neither persons nor corporations would 
hazard capital in an enterprise subject to such uncertainty 
and delay. There is a certain adequate and complete rem- 
edy at the suit of the public whenever there is a theatened 
or actual unlawful obstruction of streets and highways, and, 
as we think, an equally certain adequate and exclusive rem- 
edy to the abutting owner for all his damage present and 
prospective. 

The contention that he cannot have such remedy by a 
single action we deem untenable. It is not denied that the 
damages which he would be entitled to recover are the same 
in kind as if the building of the road was lawful. But it is 
said that being in the street unlawfully the obstruction is a 
public nuisance, subject to be abated and removed at any 
time, and therefore the recovery could only be had for dam- 
ages to the time of bringing the suit. This position is based 
upon the proposition that a railroad unlawfully in a street is 
a public nuisance and liable as such to be abated at any time, 
and therefore a recovery for damages can only be had to the 
time of bringing the action, and hence a multiplicity of suits 
will become necessary to give the complainants a complete 
remedy. The position is untenable. The injury would be a 
continuing and permanent one, and therefore a single re- 
covery can be had for the whole damages, present and 
future. C. & E. I. R. R. Co. v. Loeb, ii8 111. 204, and 
authorities cited. Gault v. C. & N. W. Ry. Co., 157 111. 125. 

(Supreme Court of Illinois. John W. Doane v. Lake 
Street Elevated Company, i Chicago Law Journal Weekly, 
6iS-) 
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[Note. — In the case of General Electric Railway Co. v. 
Chicago City Railway Co., i Chicago Law Journal Weekly 
451 ; 6 Street Railway Review 535, it was held that a court 
of equity will not interfere to prevent the construction in 
the streets of a city of a public railroad to be used equally 
for the benefit of all the public, but will remit the parties to 
a court of law, and such relief as that tribunal afifords. 

The foregoing cases, therefore, overrule the contrary 
opinion in Leiter v. Union Consolidated Elevated Railway 
Co., I Chicago Law Journal Weekly 262 ; 6 Street Railway 
Review 404. — Ed.] 

Injury at Street Crossing — Failure of Car to Stop When 
Passing Standing Car — Duty to Look and Listen — Care 
Required of Child. 

1. A street railway company propelling its cars by elec- 
tricity along the public streets of a city owes a duty to the 
public which requires it to so regulate the movements of its 
cars at the intersection of such streets, when receiving or 
discharging passengers from a standing car, as not to un- 
necessarily expose pedestrians to the danger of collision 
with a passing car on the opposite track. 

2. While a car of such a company was stopping at a 
street crossing to receive and discharge passengers, a boy 
of the age of seven years and eight months, who was walk- 
ing across the street from behind the standing car was 
struck and killed by another of its cars passing from the 
opposite direction ; the evidence tended to prove that the 
boy's view of the approaching car was obstructed until he 
had passed the standing car, that no bell or gong was sound- 
ing by the approaching car, which was going at the rate of 
six miles an hour, that the boy did not look for an approach- 
ing car before entering upon the track, where he was struck 
almost immediately upon stepping upon it, and carried a 



14 STREET RAILWAY LAW. 

distance of thirty or forty feet before the car could be 
stopped ; upon the trial of an action for damages against the 
company for neghgently causing the death, the trial judge 
refused motions to nonsuit and to direct a verdict on the al- 
leged grounds that there was no proof of negligence on the 
part of the company, and that contributory negligence was 
established on the part -of the plaintiff's intestate, and ruled 
that the questions of negligence and contributory negli- 
gence were for the jury ; held, that the judge committed no 
error in so ruling. 

3. It was also held to be no error in the judge to refuse 
to charge that it was not the duty of the moving car to stop 
before passing the standing car, the judge having already 
charged the jury that it was for them to say under all the 
circumstances whether it was negligence upon the part of 
the motorman to run past that standing car at that time and 
place or not. 

4. The rule requiring one to look and listen before 
crossing a steam railway, in order to be in the exercise of 
due care, does not apply with equal force to one crossing 
the track of a street railway in a city street where the com- 
pany and the public stand on an equal footing in the use of 
the highway, and it was held that it was not negligence per 
se in the plaintiff's intestate under the circumstances, in 
going upon the defendants' track without first looking for 
an approaching car, and the judge's refusal to so charge 
was sustained, he having fairly submitted the question of 
contributory negligence as a matter of fact for the jury to 
determine upon the facts in evidence. 

5. When a child has reached the age of discretion and is 
considered sui juris as a matter of law, the degree of care 
and caution required of him will be no higher than such as 
is usually exercised by persons of similar age, judgment and 
experience, and whether that degree of care and caution has 
been exercised by the child in a given case is generally, if 
not always a question for the jury. 
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(Court of Errors and Appeals, New Jersey, Consolidated 
Traction Co. v. Scott, 13 National Corporation Reporter, 
I05-) 



Injury to Boy '■'■ Hitching'''' on Car — Forced to Leave Car 
by Conductor — Struck by Car Coming in Opposite Di- 
rection. 

This was a suit by appellant to recover for personal injury 
sustained by him. At the conclusion of the plaintifiE's case 
the court took the case from the jury by a peremptory in- 
struction to find for the defendant, and a verdict being so 
returned and judgment rendered thereon, this appeal is 
prosecuted. The facts shown are that the plaintiff, then 
twelve or thirteen years of age, when returning from school 
jumped upon a projection from the rear end of a street car, 
and while hanging on, as he testified, rode about the length 
of the car, when the conductor came up and spit at him and 
"made a punch at his face," whereupon he jumped off, and 
at that instant another car, drawn by horses on a parallel 
track, was approaching from the opposite direction to that 
in which the car upon which he was riding was going, and 
as he jumped off he staggered and ran upon the other track, 
or close to it, and was struck by the approaching horses, 
knocked down and most severely hurt. It was an instance 
of what boys call "hitching," and it was not denied that ap- 
pellant was a trespasser when upon the car. 

Appellee insists that the evidence in behalf of appellant 
shows that the injury was attributable to the contributory 
negligence of appellant to such an extent as to preclude a 
recovery. The question of whether there was contributory 
negligence by the person injured is, as in the question of 
whether the one doing the injury was guilty of negligence, 
one of fact for the jury and not one of law for the court. 

Of course, if the case as made by the plaintiff, showed 
such a degree of contributory negligence by him as would 
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require the court to set aside any verdict which it might dis- 
cover, then it would be proper to take the case from the 
jury. But a careful consideration of the testimony makes 
it quite clear that there was evidence tending to establish 
due care on the part of the plaintiff. 

A person in the presence of imminent danger to his per- 
son is not required to act with all due care and caution that 
need reasonably be required of him under ordinary circum- 
stances, and it remains for the jury to say whether he acted 
with undue rashness in attempting to escape from the 
known peril that came in front of him. Dunham T. W. Co. 
V. Dandelin, 143 111. 409 ; West Ch. St. Ry. Co. v. McNulty, 
64 111. App. 549. 

We do not discover in appellee's brief that any serious 
question is made, but that there was evidence tending to 
establish negligence on the part of appellee. 

On the question of whether, under the proved facts, ap- 
pellee was guilty of negligence we refer to North Ch. St. 
Ry. Co. v. Gasdka, 128 111. 613, which is almost precisely in 
point. 

The judgment of the Superior court is reversed. 

(Appellate Court of Illinois, first district, Hagestrom v. 
West Chicago Street Railway Co., 29 Chicago Legal News, 
87.) 

Negligence in Boarding Moving Electric Car. 

It is not negligence per se to board or alight from an elec- 
tric car while in motion, and in an action for injuries sus- 
tained thereby the questions of negligence and contributory 
negligence are for the jury. 

The doctrine of comparative negligence does not now 
exist in Illinois. 

In its opinion the Court said : 

The courts of other states have adopted the same rule, 
that it is negligence for a passenger to alight from a moving 
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train of cars, the motive power of which is steam. The 
rule as applicable to steam railways is relaxed when applied 
to horse cars or street railways. Railroad Co. v. Buck, 96 
Ind. 346 ; Stoner v. Pennsylvania Co., 98 Ind. 384. Beach 
on Contributory Negligence (section 90) says: "It is well 
settled that it is not contributory negligence per se for one 
to alight from or to board a moving street car, and here, 
again, we find the severity of the rule as applicable to steam 
railways essentially relaxed." Booth on Street Railway 
Law (section 336) lays down the same rule in the following 
language: "Although the act of boarding a car while in 
motion is always attended with some risks, the rules appli- 
cable to persons entering cars operated by steam are not 
usually applied with the same strictness to street railways 
operated by horse power. It is a general rule, established 
by numerous decisions, that if a person who has the free use 
of his faculties and limbs has given proper notice of his 
desire to be taken up, and the speed of the car has been 
slackened in the usual manner, it is not negligence per se to 
attempt to get on while it is moving slowly, and that if a 
person is injured under such circumstances, the question of 
his contributory negligence is ordinarily one of fact for the 
jury." 

The doctrine is established in nearly all of the states where • 
the question has arisen, that it is not negligence per se for a 
passenger to board or alight from a street car operated by 
horse power, and the question of contributory negligence is 
one of fact for the jury. McDonough v. Railroad Co., 137 
Mass. 210; 21 Am. & Eng. Cas. 354; Eppendorf v. Railroad 
Co., 69 N. Y. 195 ; Ganiard v. Railroad Co., 50 Hun. (N. Y.) 
22; Morrison v. Railroad Co., 130 N. Y. 166; Railway Co. 
V. Green, 56 Md. 84 ; Railway Co. v. WilHams, 140 111. 275. 
In the case of Sahlgaard v. Railway Co., 48 Minn. 232, 
where the motive power of the car was a cable, the same 
rule as above stated was held also to be applicable. In large 
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and populous cities, where many cars are passing, and con- 
stantly receiving and discharging passengers at crossings, it 
is a well known fact that many of such passengers board 
cars and alight therefrom before the car has come to a full 
stop, and that they do so usually with perfect safety. It is 
well known, also, that street car companies tacitly invite 
many passengers to board and alight from their cars by 
checking up to a slow rate of speed and immediately start- 
ing up at a greater speed when the passenger is safely 
aboard or has alighted. It would be impossible for a court to 
lay down the rules as to what particular rate of speed would 
be sufficient notice to a passenger that, if he attempted 
to get on or ofif, he would be held guilty of contributory 
negligence. It would also be a great hardship, and unjust 
to lay down a general rule that a' passenger attempting to 
board any street car while in motion at all should be held in 
contributory negligence. Every person is supposed to know 
that the boarding of a moving train or car is attended with 
the danger of a misstep or fall, and a fall beside a moving 
car is liable to bring some part of the body or limbs in dan- 
ger of being crushed. It is the duty of those having control 
and management of cars designated for traffic on the public 
streets to bring such cars to a full stop at such places as are 
convenient and necessary for the purpose of discharging and 
receiving passengers, and it is no less the duty of passengers 
in getting ofif such cars to observe due precaution for their 
own safety. We cannot say, however, that it is inconsistent 
with ordinary care and caution for a person to board a street 
car while in motion. Whether one has not exercised due 
care or caution in so doing is to be determined by the partic- 
ular circumstances in each case, and is, therefore, a question 
of fact to be submitted to the jury. 

The cases heretofore cited in which it has been held that 
it is not negligence per se for a person to board or alight 
from a street car while in motion, have reference in a great 
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degree to horse cars. As we have stated, there is a wide 
distinction in cases of such motive power, as the act is not in 
itself neghgence, while in cars propelled by steam it is negli- 
gence to do so. Where the motive power is electricity, a 
question not entirely free from difficulty is presented. The 
modern progress of methods of transportation, the recent 
discoveries of the possibilities of electricity as a motive 
power, and the perfection which it has within a few years 
developed and attained, have demonstrated a power popular 
as a method of transit. The purpose to which a power of 
this character is applied must to some extent be considered. 
Where horses were formerly used, electricity has now in a 
measure superseded. The same style and often the same 
cars are used, the same streets are traveled, and a like num- 
ber of stops, and in like places, are made, to receive and de- 
liver passengers. Electricity as a motive power, while 
stronger and more powerful and with possibilities of a 
greater speed, is at the same time more nearly under the 
control of the person in charge than horse power. The strict 
rule in force regarding the negligence of a person alighting 
or boarding an ordinary train of steam cars had for it many 
good and sufficient reasons, which are not applicable to the 
electric car as in general use. In the latter case stops are 
frequent, and opportunity for great speed is not presented. 
Steps for passengers are near the ground, and the chances of 
a misstep or fall are not so great as in steam cars as con- 
structed. Streets on such lines are generally paved, and in 
that respect passengers may safely depart or board such 
cars in one place as another, whereas, in the case of steam 
cars, platforms are generally provided. While in electric 
cars the possibilities of speed are greater than in the case 
of horse cars, yet the general operation and management of 
such cars so nearly approaches to that of horse cars that it 
must be held that the same rule of law which, in the cases 
cited and a long line of other cases, holds that it is not neg- 
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ligence per se to board or depart from such cars while in 
motion is also applicable to electric cars. 

(Supreme Court of Illinois, Cicero & Proviso Street Rail- 
way Company v. Meixner, 4 American and English Rail- 
road Cases (N. S.) 246 ; 160 Illinois Reports 320.) 

(Note. In Omaha Street Railway Company v. Martin, 4 
American & English Railroad Cases (N. S:) i, the Supreme 
Court of Nebraska reached the same conclusion, holding 
that whether the act of a person in attempting to board a 
moving car is negligence or not, is generally a fact to be 
determined by the jury taking into consideration all the cir- 
cumstances in evidence in the case. — Ed.) 

Riding Bicycle on Cable Car Track — Injury by Car Ap- 
proaching from Behind. 

There was evidence that plaintiff was riding on a bicycle 
upon the "slot" between the rails of a cable car track, and 
was knocked down by a car that approached from behind, 
Held, that he was lawfully upon the track ; that although, 
without warning by sounding of the gong or otherwise, 
being in a place of danger, he was bound to exercise corre- 
sponding care, he was not under a duty as matter of law to 
look behind, and that there was enough to go to the jury on 
the questions of the cause of the accident, defendant's negli- 
gence and plaintiff's freedom from contributory negligence. 

(Supreme Court of New York. James H. Rooks v. the 
Houston, West Street & Pavonia Ferry Railroad Company ; 
29 Chicago Legal News 118.) 

Injury to Persons Driving Upon Track — Rights of Street 
Railway Company in Street — Duty of Motorman and of 
Persons in the Street — Greater Speed Than Permitted 
by Ordinance. 

Plaintiff emerged from an alley way, driving his team 
into an open street, upon which defendant ran its car. Im- 
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mediately after leaving the alley, he looked in the direction 
from which the car came, and in consequence of trees and 
poles, saw none, and then approached the track. Before 
crossing it he made no particular efifort to see whether a 
car was coming, and it was possible that the poles might 
have obstructed the view between him and the car. The 
car wa^ running at the rate of 25 or 30 miles an hour, and no 
gong was sounded until just before the collision occurred in 
which plaintiff was injured. Held, that a nonsuit was im- 
properly granted. 

A street railway company has no superior right on a pub- 
lic street to that of the public at large, except the right to 
lay its track and operate cars ; and if it adopts a dangerous 
propelling power it must be held to a degree of care propor- 
tionate to the increase of danger to the public. 

A street car has the right of way in case of meeting a 
person or vehicle, but each party, in order to avoid accident, 
must exercise ordinary care and such reasonable prudence 
as the surrounding circumstances require ; and what may 
be considered ordinary care in one case may amount to cul- 
pable negligence in another. The existence of negligence 
in each case must depend on the circumstances peculiar to it. 

It is the duty of a motorman to notice whether or not the 
track is clear when he approaches a public crossing, and to 
sound the gong as warning. 

While some courts hold that, where the speed is greater 
than that permitted by the ordinance, it is negligence per se, 
yet the better rule appears to be that it is a circumstance 
from which negligence may be inferred, and is always 
proper to be considered by the jury. 

Persons traveling on a public street, along or across a 
street, are not held to the exercise of the same degree of 
care as when traveling along, or upon, or across, an ordin- 
ary steam railroad. 

When the injured party was negligent in the first in- 
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stance, such negligence will not defeat his action, if it be 
shown that the defendant might have avoided the injury by 
the exercise of ordinary care and reasonable prudence. 

As to whose negligence was the proximate cause of the 
accident is a question of fact for the jury. 

Supreme Court of Utah. Hall v. Ogden City Street Rail- 
way Company, 4 American and English Railway cases (N. 
S.) yj. 

Failure to Plead — Improper Remarks of Counsel — Setting 
Aside Verdict — Verdict of Fifty Thousand Dollars. 

In a court of record the plaintiff, for the validity of his 
judgment, must see to it that the defendant is brought, or 
comes iiito court, and also that there are written pleadings 
showing a cause of action over which the court has jurisdic- 
tion. Thus, jurisdiction over the person and subject matter 
is made to appear. 

The defendant is not called upon to do anything to show 
jurisdiction. If he is brought or comes into court, jurisdic- 
tion over him is obtained ; his plea confers no jurisdiction, 
and his failure to plead deprives the court of no right ; on 
the contrary it confers a right to enter his default, or, to 
speak more accurately, he has deprived himself of a right he 
otherwise had. 

Proceeding to trial as if an issue had been made up, when 
there has been a failure to make an issue, is a waiver of the 
formal issue, and the trial will be treated as though an issue 
by plea had been formally tendered. 

When verdict will be set aside therefor. — Under our sys- 
tem of practice there is practically nothing which the court 
can do to remove the poison engendered by a maliciously 
unfair and unjust statement of counsel, save to grant a new 
trial. Whether the court will for such cause grant a new 
trial, is a matter of discretion. If, from all that was done, 
as well as from the verdict, the court is of the opinion that 
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the jury were not thus improperly influenced, and that the 
verdict is, in no measure, the result of such unfair means, 
and that the parties have had the trial by jury which, under 
the constitution and law of this state is their right, the ver- 
dict should not, for the misconduct of counsel be set aside. 

The very large and most unusual verdict rendered in this 
case was the result, in some measure, of the inflammatory 
and improper address of counsel. So believing, the court 
feel compelled to set aside the judgment. 

(Appellate Court of Illinois, First District, West Chicago 
Street Railway Company v. Jesse Krueger, 29 Chicago Le- 
gal News, 179.) 

(Note. — In a similar case the same court, speaking by 
Shepherd, J., of the improper remarks of counsel said : The 
effectual and perhaps only practicable remedy in ordinary 
cases, is for trial judges to impose the penalty of a new trial 
upon counsel who attempt to subvert justice by appeals to 
the sympathies and prejudices of a jury, in trials where such 
feelings may be easily aroused, and trial courts should not 
hesitate to use that authority in this regard.) 

(North Chicago Street Railroad v. Leonard, 29 Chicago 
Legal News 181. — Ed.) 

Snow Piled on Side of Street by Street Car Company — 
Injury Caused Thereby to Conveyance on Street. 

I. In an action for damages, caused for personal injuries 
sustained by plaintifif through defendant's negligence, an 
averment in the petition, "that he was exercising due care in 
driving along said street, and but for the existence of said 
mass of snow so piled in said street, could have controlled 
and stopped his team, and his buggy would not have been 
overturned or any injury sustained by him," state* facts 
sufficiently to justify a submission to a jury of the question 
as to whether, under all the circumstances, the mass of har- 
dened snow negligently piled upon the highway, was not 
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the legal cause of the accident, which resulted in an injury 
to the plaintiff. 

2. A street railway company, which, in removing the 
snow from its tracks, piles it up in the part of the street out- 
side such tracks, and suffers it to remain there in masses, 
which constitutes an obstruction to travel, in violation of its 
general duty and of a local ordinance, is responsible for the 
injuries suffered by a traveler on the street whose carriage 
is upset by coming in contact with such mass of snow before 
he was able to regain control of the horses. 

3. It is not, in itself, negligence to start an electric street 
car in the ordinary manner, and in the ordinary course of the 
operation of such car, while a team of horses, which mani- 
fest no symptoms of fright, is being driven past it. 

(United States Circuit Court of Appeals, Sixth Circuit, 
McDonald v. Toledo Consolidated Street Railway Com- 
pany, 29 Chicago Legal News 35.) 

Temporary Abandonment of Track Does Not Work For- 
feiture. 

The Milwaukee Electric Railway & Light Company won 
a notable victory in the suit brought by the 27th street prop- 
erty owners to restrain it from laying its tracks. It was 
claimed that abandonment of certain tracks annulled the 
franchise, but the decision of the Supreme Court as delivered 
by Justice Winslow does not sustain the stand. It further 
settles all questions as to a franchise beitig a contract and 
asserts that it is granted by the state through the medium 
of the city and any action affecting it must be brought by the 
attorney-general, after obtaining the consent of the Supreme 
Court. Justice Winslow further says : 

"By t]je acceptance of the terms of the ordinance the 
railroad company assumed a public trust; it undertook to 
serve the public by affording it rapid transit and it became 
its duty to continue that service not simply because it had 
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contracted to do so, but because it had become charged with 
such duty by legislative grant. It could not lay down the 
burden when it chose nor emancipate itself by merely ceas- 
ing to operate its cars. In case of an attempt on its part to 
so shirk its duty as to a part of its road it could doubtless be 
compelled in proper proceeding to resume its operation and 
carry out the public duty which it voluntarily assumed. 
(Attorney-General v. West Wis. Railroad Company, 36 
Wis. 466, 497.) Certainly in such case action could be 
brought by the state to forfeit its franchises and vacate its 
charter for failure to exercise its public powers and perform 
its duties. 

"Coming now to the question whether the franchise 
has been extinguished in the case before us it is quite appar- 
ent that there are only four ways in which it can be claimed 
that such extinguishment could take place, viz. : First, by 
operation of some self-executing forfeiture clause in the 
grant; second, by surrender of the franchise and accept- 
ance of such surrender on the part of the state ; third, by 
the decree of a court of competent jurisdiction on an action 
brought for the purpose; fourth, by abandonment or non- 
user for so long a period that a surrender and acceptance 
will be presumed. There are no facts in the case upon which 
it can be claimed that the franchise has been extinguished 
in either of the first three ways above mentioned. There 
was no self-acting forfeiture clause in the ordinance which 
granted the franchise ; there has been no surrender thereof 
and acceptance of such surrender by the state, and no action 
has been brought to declare and enforce the forfeiture. 
There remains then for consideration only the question 
whether it has been wiped out bynonuser for more than four 
years. It is argued that from this fact an abandonment of 
the franchise has resulted. It is evident that the term aban- 
donment as applied to a corporate franchise of this kind is a 
misnomer. A mere privilege or right may perhaps be prop- 
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erly said to be abandoned in a proper case, although even in 
that case there must be something more than mere nonuser 
to constitute such abandonment ; there must also be an act 
clearly indicating an intention to abandon. (Washburne on 
Easements, 3d ed. p. 661.) 

"But while a mere easement or right may be abandoned, 
the word is plainly applicable to a duty owing to the state. 
A public duty is not to be laid down at will. In the case of 
a mere easement there is but one party interested, and he 
may voluntarily abandon his right, but in case of a public 
duty there are two parties beneficially interested, i. e., the 
party who owes the duty and the state to which the duty is 
owing. The necessary result must be that, in order to ex- 
tinguish the duty, there must be concurrence on the part of 
the state. 

"The period of nofiuse was about four years and eight 
months. It was a period of great industrial depression and 
of extraordinary financial difficulties on the part of the var- 
ious corporations which successively owned the franchise ; 
the old track became by reason of the change in means of 
locomotion, practically worthless, and its entire reconstruc- 
tion a necessity ; it appears by affidavits of officials of the 
roads that it was always the intention to resume operation 
of these two blocks as soon as the financial atmosphere 
cleared. 

"This then is the situation: There has been no cesser to 
use accompanied by any act clearly indicating an intention 
to abandon the right ; even if it could be said that there was 
any such act there has been no consent on the part of the 
public to such abandonment nor acceptance of a surrender ; 
the nonuse has not existed for such a length of time nor 
under such circumstances that a surrender and acceptance 
of the franchise can be presumed. 

"It follows that when the plaintiffs commenced their ac- 
tion the franchise was still in existence and consequently the 
injunction order was erroneous. 
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"By the court: Order reversed and action remanded for 
further proceedings according to law." 

Riding on the Front Platform of a Street Car. 

It is not negHgence per se to ride on the front platform of 
a street car, even though there are seats inside; the question 
of negligence is one of fact for the jury taking into view all 
the circumstances of the case. 

The Court, by Patterson, J., in its opinion said, this action 
was brought to recover damages for personal injuries sus- 
tained by the plaintifif while a passenger upon a car belong- 
ing to the defendant, a street railway company, which in- 
juries, it is alleged in the complaint, were caused by the neg- 
ligence of the defendant's servant, the driver of the car. The 
plaintifif, at the time the accident occurred, was riding on 
the front platform of the car, which circumstance induced 
the trial judge to dismiss the complaint, on the ground that 
the evidence showed that the plaintiff failed to place himself 
in as safe a position in the car as he was able to obtain. 
That was attributed to the plaintiff as negligence on his part 
to defeat his right to recovery. From the judgment entered 
upon the dismissal of the complaint and from an order de- 
nying a motion for a new trial the plaintiff appeals. 

It appears that the plaintiff entered the car on the rear 
platform and was smoking, and, according to his story, he 
was told by the conductor that if he wished to smoke he 
must go to the front platform. There were not many pas- 
sengers in the car and he could have found a seat in it. Act- 
ing upon the assumed invitation of the conductor, he went 
to the front platform. The car was going along West street, 
and when it reached the curve at West Eleventh street, the 
condition of the pavement between the tracks was such that 
the horse drawing the car was compelled to stop. There 
appears to have been quite a network of tracks at or near 
this point. According to the plaintiff's version, the driver 
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gave the horse a blow with a whip, the horse made a plunge 
and the car went off the track. The next thing the plaintiff 
knew was that he was picked up by two laborers and carried 
across the tracks to a woodshed in the neighborhood. He 
was seriously injured by falling or being thrown from the 
car. The plaintiff's account of the occurrence with respect 
to the act of the driver and the cause of his falling off the car, 
is contradicted by the defendant's witnesses. The plaintiff 
further testified that the street and the tracks generally 
were in very bad condition ; repairs were being made to the 
pavement on the street, but those repairs had not been com- 
pleted at the place at which the car went off the track. It 
was apparently a perilous place, in consequence of the con- 
dition of the street. The plaintiff says that, noticing that 
fact, he had grasped the handrail, but had released his grasp 
upon being cajled on by the conductor to pay his fare. 

The motion for a non-suit was made upon two grounds : 
First, that negligence on the part of the defendant's servant, 
the driver, was not shown, and secondly, alleged contribu- 
tory negligence of the plaintiff'. There was evidence (com- 
ing from the plaintiff himself) to show the negligence of the 
driver. Covmsel for the plaintiff insists that negligence is to 
be imputed to the defendant, from the mere fact that the car 
left the track, upon the authority of Edgerton against N. 
Y. & H. R. R. Co. (39 N. Y. 237), and subsequent cases to 
the same effect. But the rule applied in that case refers 
altogether to steam railways and to cases where not only the 
vehicles, but the tracks, are within the entire control of the 
defendant. It would be grossly unjust to extend that rule to 
street railway companies, which have no exclusive control 
over the track or roadway, but whose tracks are daily used 
by thousands of other vehicles, and are placed in public 
streets under the control of the city authorities, and in which 
work is constantly being done on or under the roadways 
and tracks. But there was in the testimony of the plaintiff, 
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if it is to be believed, very positive evidence of negligence 
on the part of the driver, and it is only upon the theory that 
the statement is true that the question of negligence could 
properly have been left to the jury. 

The condition of the street and of the track according to 
that testimony was such as called for more than ordinary 
care on the part of the driver. The difficulty of making 
progress was so great, according to the plaintiff's account, 
that the horse stopped, and it was (if the plaintiff's story be 
true) the sudden blow with the whip that started the horse, 
whose pUinging forward caused the car to leave the track. 
There was, therefore, some evidence of negligent conduct 
on the part of the defendant's servant inducing the accident. 

The learned judge held that it was contributory -negli- 
gence on the part of the plaintiff to ride on the front plat- 
form, that not being the safest place for him. We assume 
that the learned judge meant the safest place under all the 
circumstances of the case. It is not negligence per se for a 
passenger to ride on the front platform of a street railway 
car. Spooner v. C. R. R., 54 N. Y. 230; Sheridan v. B. C. 
N. R. R., 36 N. Y. 39; Clark v. 8th Ave. R. R., 36 N. Y. 
135 ; Nolan v. B. C. & N. R. R., 87 N. Y. 63 ; Graham v. 
Man. R'y, 149 N. Y. 336. It is suggested that in the cases in 
which the rule referred to has been applied, it appeared that 
the passenger on the platform was riding on a crowded car 
and could not find a seat in the interior ; but that is not so, 
and the rule is not confined to such conditions only. 

In Nolan v. B. C. & N. R. R. Co., supra, the facts closely 
resembled those in the case before us. There the plaintiff 
got upon a car of the defendant in which there were many 
vacant seats inside ; he went to and was smoking upon the 
front platform, the conductor took his fare, the driver struck 
one of the horses with his whip, the horse plunged, gave the 
car a jolt which threw the plaintiff off and the plaintiff was 
run over and injured ; and it was held that contributory neg- 
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ligence as a matter of law could not be imputed to the plain- 
tiff from the fact of his riding upon the front platform, but 
that that question was one for the jury. In the opinion in 
that case the authorities are collated and criticised and it is 
stated that the rule is settled (independently of a statute not 
applicable to this case) ; that even with relation to cars on 
steam railways, it is not negligence per se for a passenger to 
stand on the front platform while the car is moving, and it 
is said that the question is one of fact for the jury, taking 
into view all the circumstances of the case. 

(Supreme Court of New York, Hastings v. Central Cross- 
town Railroad Company. 29 Chicago Legal News 26.) 

Change of Motive Power — Acquiescence — Paramount 
Right of Street Railway Company to Use of Street. 

Where the consent of a borough is necessary to empower 
a street railway company to change its motive power, the 
acquiescence of the borough in the change for five years will 
be presumed to give such consent, and will estop the claim 
of an individual, in an action against the company for per- 
sonal injuries, that the maintenance of the new system of 
active power is negligence per se. 

Although the right of an electric street railway, even to 
that part of the street occupied by its rails, is only in com- 
mon with that of other travelers, yet it has the paramount 
right to the use of the street for a reasonable time, and to 
place there usual and ordinary appliances for the repair of 
its wires. 

Supreme Court of Pennsylvania, Potter v. Scranton Trac- 
tion Company. 4 American & English Railroad cases. (N. 
S.) 307. 

Damages for Death of Minor. 

A girl, three years and eleven months old, having been 
left at home by her parents, in charge of an older sister, went 
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Upon the street and was killed by appellant's car; held that 
whether the parents were guilty of contributory negligence 
is a question of fact for the jury. 

Under the circumstances of this case where the parents 
were working people, and the child would probably have 
been a wage earner, the actual pecuniary loss could not ex- 
ceed two thousand dollars. 

In the opinion of the court, Shepard, P. J., said in part : 
"The appellee's intestate was a girl three years and eleven 
months old, in good health, and run over and killed by a 
horse car, operated upon West Chicago avenue, by appel- 
lant. * * * While it must be conceded that the witnesses 
for appellee did not agree, in some particulars, with one an- 
other, and sometimes on cross-examination did not adhere 
to an entirely consistent account of every detail testified to 
on direct examination, yet as to the main facts there can 
not, in fairness, be said to be an uncertainty, and from the 
whole evidence, the jury was justified in finding that the 
horse car driver was negligent. C. W. D. Ry. Co. v. Ryan, 
31 111. App. 621, and 131 111. 474. Even though a child of 
such tender years goes upon the street and plays in the ab- 
sence of her parents, having been left at home by her par- 
ents in the charge of an older sister, ten years of age, the 
law does not say that the parents are guilty of such contrib- 
utory negligence as shall prevent a recovery for an accident 
to her from the negligence of another. 

Whether the parents under such circumstances be guilty 
of contributory negligence, is a question of fact for the jury 
under proper instructions by the court. * * * The ob- 
jections urged against the instruction are that it omits the 
element of care due by the parents ; that it is mandatory as 
amounting to coercion upon the jury upon using "must;" 
and that it omits to give to the jury any rule governing their 
assessment of damages. The instruction was bad in every 
particular, except perhaps as to its mandatory form. T. 
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W. & W. Ry. Co. V. Grable, 88 111. 441 ; City of Chicago v. 
Meyer, 18 111. 349; L. S. & M. S. Ry. Co. v. Pandy, yj HI- 
App. 203 ; C. E. & L. S. Ry. Co. v. Adamick, 33 111. App. 
412; Garlan v. C. & N. W. R. R. Co., 82 111. App. 571, and 
the judgment would have to be reversed if that instruction 
were the only one in the case. But the appellant by instruc- 
tions asked and given in its behalf, most amply cured all the 
defects in the one complained of. 

Considering all the objections, the whole law of the case 
was sufficiently given to the jury. The verdict and judg- 
ment were $3,500, if we were permitted to consider anything 
more than the bare pecuniary loss to the next of kin, we 
could not say the verdict was for too much. 

The parents were working people and worked away from 
home; the eldest sister was fifteen and was "living out;" 
the presumption is strong that if deceased had lived to a 
working age she would "have joined the ranks of the wage 
earner, and if so, her parents would have been entitled to her 
earnings during her minority, such facts should be consid- 
ered and when it be given its full weight, the result shows 
that the amount awarded is too large. 

When the deceased is a minor and leaves parents entitled 
to his or her earnings, the law presumes a pecuniary loss, 
for which compensation may be given under the statute, 
though, without the statute, no recovery whatever could be 
had. It was said in City of Chicago v. Scholten, 75 111. 468, 
and quoted approvingly in R. R. I. & St. L. R. R. Co. v. 
Delaney, 82 111. 198, in such cases, the pecuniary loss may be 
estimated, for the fact is proved by common observation. The 
child was not old enough to apply any other of the elements 
there referred to ; by applying what we have quoted to the 
case at bar, the death of a little girl almost four years old, 
the child of working people, and herself, presumably, as 
soon as her years would permit, we can not, by any calcula- 
tion, conclude that the actual pecuniary loss exceeded 
$2,000, 
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If, therefore, the appellee shall, within ten days, remit 
from the judgment recovered, all in excess of $2,000, we 
will affirm the judgement for that sum, but otherwise the 
judgment will have to be reversed, and the cause remanded, 
and in both events, at the cost of appellee. Affirmed, if 
remittitur be made down to $2,000, otherwise reversed and 
remanded. 

(Appellate Court of Illinois, West Chicago Street Rail- 
road Co. V. Scanlan Administrator, etc., 29 Chicago Legal 
News 224.) 

[Note. — In the similar case of Calumet Electric Street 
Railway Co. v. Lewis Administrator, 29 Chicago Legal 
News, 223, a girl two years and five months old running 
across the street to her father's house was run over and 
killed by an electric car when the car had gone less than its 
own length from the place of starting. The motorman did 
not see the child until she was in front of, almost under the 
car. The court found that from the time he did see her he 
was guilty of no negligence, but that he might have seen 
her sooner. In affirming a verdict against the company, 
the Appellate Court cites with approval the case of Chicago 
West Division Railway Co. v. Ryan, 31 111. App. 621, and 
131 111. 474 on the question of absence or negligence by the 
company and of care by the parents of the child. — Ed.] 

Riding Between the Rails of Electric Railway on Bicycle 
— Duty of Motorman and Rider. 

A person riding between the rails of an electric railway 
upon a bicycle is held to be chargeable with the duty of 
looking out for and endeavoring to avoid danger from the 
electric cars ; and the motorman seeing him is held entitled 
to assume up to the last moment that the rider will turn out 
of the way by increasing his speed or turning aside to avoid 
the danger. 

(Supreme Court of California, Everett v. Los Angeles 
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Consolidated Electric Railway Co., 34 Lawyers Reports 
Annotated 350.) 

Driving Upon Track in Front of Electric Car — Collision 
■with Vehicle — Negligence of Motor man. 

In an action against a street railway company for injuries 
received in a collision with an electric car, it appeared that 
plaintiff, in order to pass a vehicle, drove upon the track of 
the defendant company and in a line with an approaching 
car some hundred feet in his rear, after going about thirty- 
five feet on the track he turned off and his wagon was 
struck by the approaching car, and it is held that the plain- 
tiff was not guilty of negligence in driving upon the track 
when the car was approaching at the rate of six miles per 
hour. 

It appearing that the motorman had his car under control 
when within a wagon's length of the plaintiff, at which 
time he increased the speed of the car so as to pass, he was 
guilty of negligence and an instruction that he recklessly 
ran into the wagon was not error. 

(Supreme Court of Michigan, Blakeslee v. Consolidated 
Street Railway Company, 29 Chicago Legal News, 257.) 

Injury Caused by Several Wrong Doers — Liability of Each. 

The question with appellee is not which of the two rail- 
road companies was most at fault, but is, did the appellant 
contribute to the injury she received. She sued both com- 
panies together, but at the trial dismissed her suit as to the 
city company, and took her verdict and judgment against 
appellant alone. Her right to do so is not questioned. The 
degree of fault, if there were any fatilt attachable to appel- 
lant, is immaterial so far as she is concerned. There was 
no evidence that tended to show that in a considerable 
degree at least, appellant was negligent in that its driver 
failed to see the cable train as he should have done, and he 
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did not wait for it to pass, and appellee had her right of ac- 
tion against both or either of the wrong doers. Either one 
was responsible to her for the whole injury, and the degree 
of blame as between them was immaterial. 

"When contributory action of all, accomplishes a particu- 
lar result, it is unin.oortant to the party injured that one 
contributed much to the injury, and the other little ; the one 
least guilty is liable for all because he aided in accomplish- 
ing all." Cooley v. Torts (Sec. Ed.) 155. In the case of 
St. Louis Bridge Co. v. Miller, 138 111. 465, the court says: 
"Where several tort leasers have co-operated to the same 
end, either may be held for the entire tort. The fact that 
the injury could not have happened without the wrongful 
act of one is not a test of the non-responsibility of the other. 
A tort may be of such character as to require for its perpe- 
tration the concurrent action of several, so that if either one 
fail in part, the tort is not committed. In such case it may 
properly be said that but for the wrongful act of either of 
the tort feasers, the wrong could not have been committed. 
But the fact can not be argued in exoneration of the others." 

(Appellate Court of Illinois, West Chicago Street Rail- 
way Company v. Feldstein, 29 Chicago Legal News, 216.) 

Action for Death of Child — Care to be Exercised Toward 
Minor — What May Excuse Heedlessness of Child. 

The duty of the appellant to exercise ordinary care, "That 
degree of care which, it is to be presumed, an ordinarily care- 
ful and prudent person would exercise under the same rela- 
tion and under the same circumstances," to avoid injuring 
a child upon the street, cannot be denied. 

Her tender years and sex are to be taken into account in 
calculating the probable influence upon her fears in the loud 
ringing of the gong while the car was constantly coming 
nearer, and the way so obstructed. 

Negligence and. care are questions of fact for a jury. That 
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she was a young girl, running as fast as slie could from the 
car, which was coming toward her, and that her path would 
, soon be so narrowed that she might well be afraid to enter 
it, were obvious facts. While the duty of the appellant was 
not increased toward the child, her heedlessness in leaving 
a path of safety and going into danger may be excused by 
them. 

The jury was justified in finding, in efifect, that the car 
should not have been driven to pass her, as was the apparent 
purpose of the motorman, and that more respect should 
have been had to the uncertainty of what such a child would 
rashly do under the surrounding circumstances. 

The court is of the opinion that the question of the 
amount of damages is not before it for review. 

(Appellate Court of Illinois. Calumet Electric Railway 
Company v. Van Pelt, 29 Chicago Legal News 197.) 

Vehicle on Electric Car Tracks. 

In the case of a trolley car overtaking another vehicle di- 
rectly in a line with its progress, and a possible obstacle m 
its way, a proper regard for the rights of others requires that 
the car be reduced to such control that it may be brought 
to a standstill if necessary, before reaching the obstructing 
vehicle. 

It is the duty of others not to obstruct the track, but a 
violation of such duty does not necessarily constitute negli- 
gence as will relieve the trolley company from responsibility 
for an accident which might have been avoided by the exer- 
cise of proper care. 

The opinion of the court is in part as follows : 

The errors upon which counsel for the defendant seem 
chiefly to rely are, first, that stated in the twenty-second as- 
signment, which objected to the charge of the judge that 
if the truck was visible upon the track from a distance of 
SCO or 600 feet, being subjected to the risk of danger, it was 
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the duty of the motorman to use all means in his power to 
bring the car to a standstill. Buj; this statement must be 
considered in connection with the subsequent application of 
the law, that "if it appears as a result of the evidence in 
this case that, immediately upon discovering the wagon or 
truck of the plaintiff aproaching the tracks, the motorman 
in charge of the car did apply his brakes, and did make 
every effort to prevent a collision, then the company is with- 
out fault." There was nothing in the above statements to 
mislead the minds of the jury. It was simply that at what- 
ever distance from the truck, whether 600 or 60 feet, if the 
truck was visibly subjected to risk of injury by further ad- 
vance, it was the duty of the motorman to make every 
effort to stop his car. Many elements must be considered tu 
determine the risk, as, for instance, the speed of the car, tlie 
condition of the tracks, the efficiency of the brakes, of the 
reverse upon the car. It would be a strained construction 
of such a phrase to understand that whenever, and under 
any circumstances, a car approached within 600 feet of a 
wagon on the track it must immediately come to a standstill. 
By the language used, the jury were substantially instructed ~ 
that the true rule in regard to trolley cars, as in regard to all 
other vehicles, should be applied ; that when overtaking 
another vehicle directly in the line of their progress, and a 
possible obstacle in the way, a proper regard for the rights 
of others requires that the car be reduced to such a control 
that it may be immediately brought to a standstill, if neces- 
sary. 

In the case of Hicks v. Railroad Co., 124 Mo. 115, 27 S. 
W. 542, cited by defendant's counsel as deciding the above 
rule to be too broad, the car was slowly and carefully fol- 
lowing behind a buggy upon the track ; and the court said 
there was no danger of collision in moving the train slowly 
and cautiously, and not negligently near the buggy. In 
the case before us the car rushed along without diminished 
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Speed, so far as the evidence shows, until within a few feet 
of the truck, and did not approach it slowly and cautiously 
with a view to avoiding a possible collision, as was its duty 
in the exercise of reasonable care. The rights of a street 
railway company in a public highway, and its obligations, 
modified by its limitations to the use of a fixed line of track, 
are the same as those of the driver of any other vehicle, and 
both of them, in approaching near to or attempting to pass 
the other directly in its path, are required, in the exercise of 
reasonable care, to keep themselves, so far as consistent with 
a legitimate use of the street, under such control as will 
enable them, without willful negligence on the part of oth- 
ers, to avoid collision and damage. 

Another of the numerous assignments of error claimed 
that the trial judge was in error when charging the jury, 
that it was the duty of the defendant corporation to give 
timely warning — timely signals indicating the approach of 
its car — so that the persons who were using that portion of 
the highway covered by the tracks might have timely warn- 
ing to enable them to avoid danger from the aproaching 
cars. This statement of the law is in accord with the rule) 
laid down in the case of Traction Company v. Chenowith 
(decided by this court in its term of June last). It is the 
only rule consistent with the general principle to be applied 
to all vehicles traveling upon the public highway. The 
street trolley has no special right of way accorded to it by 
law, and the duty imposed upon other vehicles is equally im- 
posed upon it. No vehicle can, without reasonable notice 
of its approach (what is reasonable notice is a question for 
the jury), violently run into and force from its way another 
having a legitimate right upon the street, without becoming 
responsible for any damage that may result. In this con- 
nection the additional assignment of error may be consid- 
ered, namely, that the judge refused to charge that, if the 
motorman gave timely notice, he had a right to assume that 
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the driver of the truck would turn out on time, and it was 
only when it became apparent to him the latter did not in- 
tend to do so, that it became his duty to check the speed of 
the car. To maintain such a doctrine would be to hold that, 
if audible and sufficient notice was given by a car, it rested 
solely in the discretion of the motorman to determine when 
he should begin to exercise care to avoid a collision, and the 
whole question would be taken out of the domain of issue 
to be decided by the jury, as to whether or not reasonable 
care had been exercised, which is the true rule of law 
and test of responsibility. 

The alleged error in refusing to charge that it was the 
duty of the driver to look behind from time to time, as weii 
as to listen, so that, if the car is near, he may turn ofT anQ 
allow it to pass without due slackening of ordinary speed, 
involves the assumption of many premises and circum- 
stances, the non-existence of which would make the applica- 
tion of such rule illegal and inequitable. In the case of 
Traction Company v. Scott (N. J. Err. and App., June 15, 
1896), 34th Atl. 1094, it was held that the rule requiring 
one to look and listen before crossing a steam railway, in 
order to be in the exercise of ordinary care, does not apply 
with equal force to one crossing the track of a street railway 
in a city street, where the company and the public stand 
upon an equal footing in the use of the highway, and that 
failure to do so wds not necessarily, under all circumstances, 
negligence per se. 

The second, third, fourth, fifth, sixth, eighteenth and 
nineteenth assignments are based upon the refusal of the 
trial judge to charge the jury as requested upon the duty of 
the plaintif? below to yield the right of way to the defend- 
ant. It has already been decided in this court, in the case of 
Railway Company v. Preston, 35 Atl. 11 19, that it is the 
duty of the drivers of other vehicles not to obstruct the 
trolley company ; but at the same time it was held that neg- 
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lect to fulfill this duty did not necessarily relieve the conl- 
pany from responsibility for injury caused by the want of 
care on their part. The offending driver may be punished 
by action at law, and the obstruction removed by police 
interference ; but the illegal act of the injured party does 
not always absolve the company from its duty so to act as, 
if possille, to avoid collision and harm to others. The trial 
judge covered the points contained in the several requests, 
upon which the above assignments of error are based, by 
instructing the jury that "other vehicles are subject to a 
duty to yield to the rights of the company in the use of their 
tracks, when they have occasion to use them, and under a 
duty to make no unnecessary obstruction to the passage of 
cars of the company." The charge of the trial judge stated 
the law correctly and sufficiently, and the judgment under 
review should be affirmed. 

(Court of Errors and Appeals of New Jersey ; Consoli- 
dated Traction Company v. Haight, 37 Atl. Rep., 135.) 

[Note. — Where a wagon traveling in the same direction 
as the car was first seen by the motorman, going at a speed 
of seven miles an hour, when ten feet away, and the driver 
was injured, the judgment was affirmed. Appellate Court of 
Illinois, Calumet Electric Street Railway Company v. Chris- 
tensen, 29 Chicago Legal News, 319. — Ed.] 

Street Rail-ways may he Subject to Interstate Commerce 
Act — Road Partly in District of Columbia and Partly in 
Maryland — Rates of Fare. 

1. The defendant, operating a line of electric railway 
lying partly in the District of Columbia and partly in the 
state of Maryland, is subject to the provisions of the act to 
regulate commerce, although it appears to be constructed 
upon or along public highways, and is essentially a street 
surface road for the conveyance of urban and suburban pas- 
sengers. Yeomans and Prouty, commissioners, dissenting. 

2. All internal commerce is either state or interstate. 
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Commerce carried on between the state of Maryland and 
the District of Columbia is not subject to regulation by 
Maryland laws, and is, therefore, within the jurisdiction of 
Congress. 

3. The defendant railway company and a land company 
owning land and a suburban hotel along the line of railway 
are distinct corporations, but under substantially the same 
ownership and control. The land company purchased pas- 
senger tickets of the railway company at full rates of fare, 
and sold them at half rates to guests of its hotel, to persons 
residing upon land which it had sold or otherwise trans- 
ferred, and to others, but refused to sell such tickets at half 
rates to complainant, who, though living in the same local- 
ity, resided upon ground not acquired from the land com- 
pany. Held, upon the evidence presented, that no discrimi- 
nation was practiced by the railway company ; that the com- 
munity of interest between the two corporations resulting 
from common ownership was not made a device for enabling 
the railway company to evade its legal obligations ; and 
that the action of the land company in discriminating be- 
tween persons in the sale of tickets for the benefit of its sep- 
arate business, is not subject to correction by this commis- 
sion. Morrison and Clements, commissioners, dissenting. 

4. Defendant charged one fare of five cents for the ride 
in Maryland, and another for the ride in the District of 
Columbia, selling, however, six tickets for twenty-five cents, 
good for passage in either the district or state, making a 
through fare of ten cents, or two such tickets for a contin- 
uous ride between Maryland and the district, the total length 
of its road being about 7J4 miles. Held, that unreasonable- 
ness cannot be presumed from the amount of fare so 
charged, and the other facts incidentally appearing, no di- 
rect evidence upon that question having. been presented. 

(Interstate Commerce Commission, Willson v. Rock 
Creek Railway Co. of the District of Columibia, 29 Chi- 
cago Legal News, 263.) 
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Collision of Carriage with Cable Car— Contributory Neg- 
ligence. 

It is only because the appellant is a railroad that it can be 
pretended that the collision was without contributory negli- 
gence on her part, which bars a recovery (L. S. & M. S. Ry. 
V. Hessions, 150 111. 546; N. C. S. R. R. v. Eldridge, 151 
111. 542.) 

She (plaintiff) testified that when she saw the car had 
slackened up, she started the ponies and began to cross ; she 
was watching the horses and did not look at the car, paid no 
attention as to how it was coming, at what rate of speed it 
was coming, or how near it had arrived. 

Her cousin, a young man who was riding with her, testi- 
fied that when the horses' heads were north of the north 
track, he looked both ways to ^ee what was going on and 
told his cousin to drive ahead. "I thought we could make 
it, because I saw the car slacken up, and I told the young 
lady to drive across ; I knew this was a new team and was 
afraid of them, as I thought they might get scared at the 
car, but they did not. I told her to go across, because I 
thought there was sufficient time to get across." 

The distance each had to travel demonstrates that the car 
must have started before the phaeton. The occupants of 
the phaeton could see the movements of the car because it 
was lighted, while the phaeton could be but dimly seen in 
the obscurity. 

The judgment is reversed and the cause is not remanded. 

(Appellate Court of Illinois, West Chicago Street Rail- 
way Co. v. Boecker, 29 Chicago Legal News, 287.) 

Notice to Conductor of Intention to Alight — Actions of 
Passenger. 

The jury had the right, as they probably did, -to find from 
the evidence that one of the conductors or gripman, or both, 
had notice from the conduct of the appellee in their imme- 
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diate presence and sight, that he wished to alight from the 
grip car as soon as it came to a stop, which the would-be 
passenger had signaled it to make ; and if they, either of 
them, did have such notice, it was as good as if given by the 
express warning or notification of appellee. 

(Appellate Court of Illinois, West Chicago Street Rail- 
way Co. V. Stiver, 29 Chicago Legal News, 279.) 

Rights of Electric Railivav and Traveler in Street. 

An electric street railway has no right to the use of the 
street as a highway superior to that of a person driving on 
such highway. 

The court said in part : 

In the defendant'.s argument there is one claimed rule of 
lav/ underlying it vv'hicli runs all along through, and upon 
the correctness of which its claims upon both these classes 
of assigned errors must stand, if they can be sustained at all. 
The court had held that the plaintiff had the same right to 
drive his wagon in Congress street that the defendant had 
to propel its cars there ; that the defendant had no right to 
the use of the street as a highway superior to that possessed 
by the plaintif? or any other traveler. To this rule the de- 
fendant objected, and in its brief the objection is stated in 
this way : "We complain that the court, in weighing the 
conflicting evidence in tKis case, denied to us the benefit 
that arises out of the proposition that the defendant's right 
to the use of that portion of the highway ocupied by its 
tracks was superior to that of Laufer's at the time he turned 
over upon the east-bound track." All the assignments of 
error in the two classes which we are now considering are 
framed upon the theory that the proposition so stated is cor- 
rect in law. If, on the other hand, the rule applied by the 
court is the right one, then the defendant has nothing in 
this part of the case of which it can justly complain. In its 
argument the defendant has sought to enforce the correct- 
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ness of its proposition in various ways, and to strengthen it 
by the citation of authorities. In some parts of the argu- 
ment it is stated as though the defendant, as a corporation, 
had a superior right to the highway over other travelers. 
This claim cannot be supported, as the charter of the de- 
fendant gives it no such superior rights. Its charter author- 
izes it to lay its tracks in the streets, and to run its cars over 
them for the carrying of passengers, but gives no rights in 
the streets greater than an omnibus company engaged in 
the same business would have. The streets of Bridgeport 
are public highways. They have been made such by appro- 
priate proceedings. Every traveler has an equal right 
therein, and to every part thereof, with any other traveler. 
The legislature could not give to the defendant any right 
superior to that of other travelers in any part of a public 
highway, even if it should make the attempt, without pro- 
viding that such superior right be taken by condemnation, 
and the payment of damages to the landowner. It is suf- 
ficient for the present purpose to say that it is not claimed 
the legislature has attempted to do any such thing. In 
other parts of the argument the claim is stated as thougn a 
car of the defendant, while passing along a street, had a 
right upon its tracks superior or paramount (the latter word 
being used in the sense of the former) to that of other trav- 
elers. But if the defendant, as a corporation, has no right 
in the street superior to that of any other traveler, it is cer- 
tain that one of its cars has no such superior right. Con- 
gress street, in the city of Bridgeport, is a public highway. 
It is such a highway because, and only because, every trav- 
eler has an equal right in it with every other traveler. If a 
car of the defendant has in that street any right superior to 
the right of the humblest person who has occasion to travel 
in it, then it is not a highway. A highway is a public way, 
open and free to any one who has occasion to pass along it 
on foot or with any kind of vehicle. In every highway the 
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king and his subjects may pass and repass at pleasure. (3 
Bac. Abr. 494 ; Holt, C. J., in Reg. v. Saintifif, 6 Mod. 255 ; 
4 Vin. Abr. tit. "Chimin Common;" i Swift, Dig. 106; 3 
Kent, Comm. *432; Ang. High. Sec. i, 2; Harding v. 
Medway, 10 Mete. (Mass.) 469; State v. Harden, 11 S. C 
360, 368.) The late Chief Justice Butler, in a case tried a 
few years before his death, where a collision in a highway 
between a heavily loaded team and a light wagon was the 
subject of inquiry, charged the jury in this way: "In the 
actual use of a common and public highway, every person 
has an equal right to its use for his own best advantage, to 
suit his own convenience or pleasure, but at all times with 
a just regard to the like rights of every other person. So 
far as rendering himself liable to damages is concerned, a 
man may drive fast or slow, with a light wagon or with a 
loaded team, with a well-broken horse or with an ill-broken 
one, along a crowded thoroughfare as well as a vacant 
street, provided he does not interfere with the just rights of 
any other person. If a man wishes to drive fast, he must do 
so with respect to the rights of those who drive slow. If he 
desires to drive slow, he must do so with respect to those 
who desire to drive fast. The loaded team and the light ' 
wagon must each pay a due regard to the rights of the 
other. If one drives in a crowded street, he must exercise 
care not to endanged other travelers. If he drives an ill- 
broken horse, he must keep so well in hand as not to ex- 
pose others to unreasonable hazard." This is an accurate 
statement of the law, when applied to the different forms 
which travel in a highway may take. At that time electric 
street cars were not known ; but the rule so given has only 
to be extended a little to include such cars. They have a 
common right in the highway with every other traveler, 
and they must be so managed as not to interfere unrea- 
sonably with the like rights of others. Every person, in the 
use of a highway, is bound to use it with reasonable care. 
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A traveler and a railroad company, when using a public 
highway in common, must each look out for the presence of 
the other — the one, to avoid being injured ; the other, to 
avoid inflicting injury. (Hanlon v. Railway Co., 104 Mo. 
382, 16 S. W. 233.) The strongest case cited by the defend- 
ant on this part of its argument is Ehrisman v. Railway 
Co., 150 Pa. St. 180, 24 Atl. 596, where it is said that the 
electric car in the street has a superior right over that of the 
traveling public. But in what the superior right consists is 
explained in another part of the opinion, i. e., that it is the 
duty of a foot passenger, or of one using a horse and wagon, 
to afiford the car an undisturbed passage along its track , 
that is to say, that the car should be allowed the preference, 
in passing along on its track, over other travelers. This 
duty is no more than the application of the rule of reason- 
able care. In the exercise of reasonable care, it would be 
the duty of a foot passenger or of the light wagon to turn 
out of the way of the car with all reasonable quickness, so 
that the car would have an unobstructed passage. The car, 
from its weight, size and the character of the track on 
which it runs, cannot turn out ; and so reasonable care 
requires the traveler, who can readily turn out, to do so, and 
that the car, which cannot turn out, shall be so managed as 
to afford such traveler a reasonable opportunity for that 
purpose. An electric car has no paramount right to the 
street, if "paramount" means that it has a greater right 
than others who are in the street. "Whenever a wagon or 
other vehicle is on the track in advance of a. car, it is bound 
to get out of the way, and not obstruct the passage of the 
car." (Railway Co. v. Whitcomb, 66 Fed. 915 920.) "The 
public have the right to use these tracks (the street railway 
tracks) in connnon with the railway companies, and * * * 
it is the duty of passenger railway companies to exei-cise 
such watchful care as will prevent accidents or injuries to 
persons who, without negligence upon their own part, may 
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not at the moment be able to get out of the way of a pass- 
ing car." (Gilmore v. Railway Co., 153 Pa. St. 31, 33, 25 
Atl. 651.) "The citizen has the same privilege to use the 
street for travel that the street railway company has for 
propelling its cars thereon, and the railway company has, 
apart from its franchise to lay its rails, no right to the use 
of the street as a highway superior in any degree to that 
possessed by the humblest individual. The franchise to lay 
its rails upon the bed of a public street gives to the company 
no right to the exclusive use of that street, and in no respect 
exempts it from an imperative obligation to exercise due 
and proper care to avoid injuring persons who have an 
equal right to use the same thoroughfare. It is bound to 
take notice of, recognize and respect the rights of every 
pedestrian or other traveler ; and if, by adopting a motive 
power which had increased the speed of its cars, it has 
thereby increased, as common observation demonstrates, 
the risks and hazards of accident to others, it must, as a re- 
ciprocal duty, enlarge to a commensurate extent the degree 
of vigilance and care necessary to avoid injuries which its 
own appliances have made more imminent." (Cook v. 
Traction Co., 80 Md. 551, 554, 31 Atl. 327.) "The. right of 
the railway in the street is only an easement to use the high- 
way in common with the public. It has no exclusive right 
of travel upon its track, and it is bound to use the same care 
in preventing a collision as is the driver of a wagon or other 
vehicle." (Rascher v. Railway Co., 90 Mich. 413 ; 51 N. VV. 
463.) "Although, as has been seen, the public have a righr 
to use the whole of the street for travel, and the fact thai a 
portion of it is occupied by the tracks of a street railway 
company, does not deprive them of this right, and they can 
exercise it in common with the street railways ; yet there is 
this exception, that, as the street railway car cannot leave its 
track to turn out, it has a paramount right to use that por- 
tion of the streets covered by its tracks, but only in so far 
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as that it is the duty of the other teams or travelers to turn 
out in reasonable time to allow the electric car to pass and 
avoid accident. The motorman of a car, however, if he 
sees that the traveler is not turning out, must, on his part, 
do what he can in the way of stopping the car to avoid col- 
lision." (Crosw. Electricity, Sec. 741 ; McGee v. Railway 
Co., 102 Mich. 107, 112, 60 N. W. 293; Montgomery v. 
Railway Co., 103 Mich. 46, 61 N. W. 543 ; Beach, Contrib. 
Neg. Sec. 89 ; Adolph v. Railroad Co., 65 N. Y. 554 ; Barker 
V. Savage, 45 N. Y. 191 ; Belton v. Baxter, 54 N. Y. 245 ; 
Quinn v. Railroad Co., 134 N. Y. 611, 31 N. E. 629; Carr 
V. Railway Co., 163 Mass. 360, 40 N. E. 185 ; Railroad Co. 
V. Hanlon, 53 Ala. 70, 81 ; Shea v. Railroad Co., 44 Cal. 414, 
428.) 

We think the word "superior" or "paramount," when 
used in the cases cited by the defendant as descriptive of 
the rights which an electric car has in a street, means no 
more than is said in the quotation from Croswell on Elec- 
tricity ; that is, that the right which such a car has in a 
street is only that other travelers shall turn off from its 
track in reasonable time to allow it to pass, but that the cai 
itself must be so managed as not to do any unreasonable 
injury to other travelers, and must be stopped if it appears 
that the other traveler is not turning out. And then the 
difference between those cases and the cases cited by the 
plaintiff is in the form of expression and not of real mean- 
ing. All the cases, then, mean the same thing ; that is, that 
the right which an electric car has in a highway is not in its 
nature higher than the right with the others, in the exercise 
of which the electric car and the other traveler shall so con- 
duct themselves as not to interfere unreasonably with the 
just rights of each. Butler, C. J., in the passage above 
quoted, said that, in the exercise of their common right in 
a highway, "the loaded team and the light wagon must 
each pay a due regard to the rights of the other." So the 
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electric car and the other traveler must each pay a due re- 
gard to the rights of the other in the exercise of their com- 
mon right to use the highway. We are very clear that the 
defendant's argument in this behalf cannot be sustained, 
and that the court committed no error in holding that the 
right of the defendant in Congress street at the time of the 
accident was, in contemplation of the law, no greater than 
the right of the plaintiff. 

(Supreme Court of Connecticut, Laufer v. Bridgeport 
Traction Co., 37 Atlantic Reporter, 379.) 

Motorman Confronted with Sudden Etnergency — Error of 
fudgment. 

A railway company is not responsible for an accident 
resulting from an error of judgment on the part of a motor- 
man during an emergency brought about by the careless- 
ness of the plaintiff's intestate. In such a case, where the 
negligence of the deceased, in the first instance, is fully es- 
tablished, and the subsequent carelessness of the motorman, 
resulting in the accident, depends upon doubtful and con- 
flicting evidence, the defendant is entitled to have the jury 
fully and explicitly instructed as to the rule of liability 
above stated; and failure on the part of the trial judge to 
give such instruction upon request is reversible error. 

(New York Court of Appeals, Bettenger v. Cross Town 
Street Ry. Co., 17 New York Law Journal, 491.) 

Erection of Trolley Poles — Effect of Ordinance Requiring 
All Wires to Be Underground. 

Acts 1890, c. 271, amending the charter of the Baltimore 
City Passenger Railway Company, and authorizing it to 
use improved methods of traction, and any system of pro- 
pulsion which the mayor and council may authorize other 
corporations to use within the city, when supplemented by 
Acts 1892, c. 210, 232, authorizing other companies to use 
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the trolley system, authorizes such company to erect trolley 
poles in streets, since they are a necessary part of such a 
system. 

Acts 1890, c. 370, giving the mayor and council of Balti- 
more power to require all wires to be placed underground, 
does not authorize the erecting trolley poles in the streets 
under a charter power to use the trolley system, where the 
city council has taken no action under such act as to trolley 
wires. 

(Court of Appeals of Maryland, Hooper, Mayor v. Balti- 
more City Passenger Ry., 37 Atlantic Reporter, 359.) 

Legality of City Car Licenses. 

The question is as to whether a city may legally assess 
and collect a license tax on street cars, when no provision 
for such a tax was made in the ordinance granting a fran- 
chise to the railway company. The title of the case is City 
of Springfield v. Frank Smith, secretary and manager of the 
Metropolitan Street Railway, decided at the April term of 
the supreme court of Missouri. The opinion by Theodore 
Brace, J., is as follows : 

The plaintiff is a city of the third class, with express 
power, by ordinance, to grant the right to any person or 
corporation to make and construct street railroads in any 
street in said city, and to regulate and control the use there- 
of. (R. S. 1889, Sec. 1576.) To levy and collect a license 
tax on "street railroad cars" operated by any corporation 
(ib. 1506) ; and to levy and collect taxes for general revenue 
purposes on all mixed, personal and real property within 
the limits of the city taxable according to the laws of the 
State (ib. Sec. 1495). 

The defendant is the general manager and secretary of 
the Metropolitan Street Railway Company, which by 
assignment succeeded to all the rights, privileges 
and franchises granted by the city to the Citizens' 
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Railway Company and the Woodland Heights Rap- 
id Transit & Improvement Company, and under the 
direction and management of the defendant was 
operating its street cars in said city at the time the com- 
plaint herein was filed, without license, as required by the 
ordinance of said city, aproved April 5, 1892 (Chap. 15, Art. 
I R. O. 1892), Sec. 7 of which provides, inter alia, that "No 
person, corporation or company shall use, run or drive, or 
cause to be used, run or driven for hire, pay, profit or com- 
pensation, any street car, * * * without a license there- 
for from the city, the charges for such license shall be for 
each street railroad car or coach of whatever kind ten dol- 
lars per year;" * * * and Section 21 of which imposes 
a fine of not less than five nor more than $100 for the viola- 
tion of the requirements of Sec. 7. 

The defendant was arrested upon a complaint for the vio- 
lation of this ordinance, fined $100 in the Recorder's Court, 
from which he appealed to the Greene County Criminal 
Court, where, upon a trial -de novo, he was again found 
guilty and his punishment assessed at a fine of $50. From 
the judgment of which court he appealed to the St. Louis 
Court of Appeals, by which court the cause. was transferred 
to this court, on the ground "that the questions arising for 
decision involve the construction of certain provisions of 
the constitution of this state." 

The only defense made to the action is a claim of exemp- 
tion by the Metropolitan Street Railway Company from the 
operation of this ordinance, by reason of the acceptance 
by it and its assignors of two prior ordinances of the city, 
approved October 3, 1889, the conditions of which have 
been duly performed by them. These ordinances were of 
like tenor and effect, one relating to the Citizens' Street 
Railway Company, and the other to the said Transit & Im- 
provement Company. The former is as follows : 

"Be it ordained by the City Council of the City of Spring- 
field as follows: 
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"Sec. I. That the Citizens' Street Railway Company be 
and is hereby permitted to change its motive power from 
horse and mule power to electricity motor power, as pro- 
vided for in the acts of the General Assembly of the State 
of Missouri, approved March i8, 1887. 

"Sec. 2. Said Citizens' Street Railway Company shall, in 
the change of its said motive power, do and perform all 
work upon its superstructure and tracks in a way and man- 
ner so as not to stop or materially interrupt ordinary tralSc 
and travel upon the streets occupied by it until the grades 
of the streets are estabfished ; in all cases where improve- 
ments are provided for or contemplated, and all places of 
change, erection of poles and work necessary for such 
change of motive power shall be done under the supervision 
'of the street committee of the city, to the end that said rail- 
way may be operated when said motive power is changed 
without damage to person or property, and in a way to im- 
pede ordinary traffic and travel on the streets as little as 
possible. Provided, that said street railroad company shall 
keep the street between its tracks, and for two feet outside 
of the outside rail thereof, in the same condition as the re- 
mainder of the street is kept by the city. 

"Sec. 3. The said street railroad company shall charge 
not more than 5 cents for a single trip one way, or $1 for 25 
trip tickets, and not more than one-half the regular fare for 
children under 12 years of age, and nothing for children 
under 3 years of age. 

"Sec. 4. That inasmuch as the contemplated change of 
motive power will be attended with expense, it is further 
provided that this privilege to operate said electric motor 
power on the streets now occupied by said Citizens' Street 
Railway Company shall continue for 35 years from the pub- 
lication of this ordinance. And said Citizens' Railway Com- 
pany shall have the right and privilege within the present 
and future corporate limits of the city of Springfield, Mis- 
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souri, and the additions thereto, of building, erecting, lay- 
ing, operating, maintaining, repairing and using electric ap- 
paratus and appliances, electric machines, engines and ap- 
paratus, towers, masts, lamp-posts, lamps, posts, poles, wires, 
pipes and all other machinery, apparatus and appliances 
necessary and .convenient for the use and application of elec- 
tricity for the purpose of lighting and of using, operating, 
renting and applying such electric machines, electric ap- 
paratus and appliances, towers, masts, lamp-posts, poles, 
wires, pipes and apparatus and appliances for the purpose of 
conveying and supplying electric currents for light and 
power for hire and use in any and every capacity for which 
electricity is now or may hereafter be used ; and of so using 
and occupying the streets and alleys of said city of Spring- 
field for said purpose, and for the erection of towers, masts, 
posts, lamps, poles, etc., thereon, and the laying of wires 
and pipes therein, and for repairing the same without in- 
jury or detriment to private rights or property of individ- 
uals or corporations, or without public detriment, except 
temporary inconvenience caused by the erection of such 
towers, masts, lamp-posts, poles, and the laying and run- 
ning of such wires and pipes and repairing of same — all 
to be done under the police regulations of the city. Pro- 
vided, that such change of motive power shall be made 
within one year after the street improvements on the streets 
are completed by the city, otherwise the city reserves the 
right to repeal this ordinance as to the streets occupied by 
said company upon which such rriotive power nas not been 
so changed." 

It is contended that these ordinances granting powers and 
franchises to the said two companies, the benefits of which 
passed to the Metropolitan Street Railway Company, con- 
stitute contracts between the city and these companies, as 
to which the said provisions of Sees. 7 and 21, of Art. i. 
Chap. 15 of the ordinance of 1892, are void, under Art. i, 
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Sec. 10 of the Constitution of the U. S. prohibiting laws 
impairing the obligation of contracts. 

It seems to be conceded in the argument of the learned 
counsel for the defendant that if the right to levy the tax 
in question is a reasonable exercise of the police power ot 
the city, then the ordinances of 1889 can afford no defense 
to the action ; since it was not within the power of the legis- 
lative authority of the city to exempt the franchise thereby 
granted from the operation of the government power of the 
city, to regulate the use thereof. But it is contended that the 
ordinance in question is an exercise of the taxing power of 
the city for the purposes of revenue, and not of the police 
power for the purpose of regulation, hence was the sub- 
ject of contract, and was in fact contracted away so far 
as the Metropolitan Street Railway Company is concerned 
by the ordinance of 1889, which it is contended consti- 
tute a contract for that purpose within the protection of the 
provision aforesaid of the Federal Constitution. In support 
of this contention we are cited to a line of cases of which 
Mayor, etc., v. Second Av. R. R., 32 N. Y. 261, is the lead- 
ing one. But in the view we take of this case, a review 
and discussion of those cases in which express power to 
levy and collect a license tax was not given, is deemed un- 
necessary. It is beyond question, that by the sections of 
the statute cited, the plaintiff city was invested with ex- 
press power not only to tax the property of street railway 
companies for revenue purposes (Sec. 1495), but to tax, 
license and regulate the business of running street railroad 
cars in the city (Sees. 1506 and 1576). That the state may 
collect an ad valorem tax on property used in a calling, and 
at the same time impose a license tax upon the pursuit of 
that calling, and may delegate such power to a municipal 
corporation, is well settled law in this state. (Aurora v. 
McCannon, decided March 9, 1897, and cases cited.) Ex- 
press power having been granted to the city in this instance 
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by Sec. 1506 to levy and collect a license tax on the run- 
ning of street railroad cars for hire in the streets of the 
city, there is no necessity for deducing such right from the 
general police power of the city. It may be exercised as 
granted, either as a police regulation or for the purpose of 
raising revenue within constitutional limitations. Conced- . 
ing, for the sake of argument, that the tax imposea by the 
ordinance is for revenue purposes, and not simply for the 
purpose of police regulation, and conceding further that the 
ordinances of 1879 constitute a contract quoad the matters 
therein treated, if such contract, when properly construed, 
is an agreement on the part of the city not to levy and col- 
lect such tax thereafter, then such contract might to that ex- 
tent be held to be ultra vires and void, upon the authority .")[ 
State v. Han. & St. Joe R. R. Co., 75 Mo. 208, and not 
within the protection of the Federal Constitution. There 
is no necessity, however, for so ruling in this case, for the 
reason that the so-called contract when properly construed 
cannot be so interpreted. The principle upon which such 
contracts are to be construed with reference to the taxing 
power are well settled ; they are to be liberally construed in 
favor of the public; "grants of this class are not to be ex- 
tended by construction beyond the plain terms in which 
they are conferred, but should be strictly construed against 
the corporation or those claiming under the grant." (City 
of Wyandotte v. Corrigan, 35 Kansas, 21.) They are special 
privileges, as to which "Nothing is to be taken as conceded 
but what is given in unmistakable terms, or by an implica- 
tion equally clear. The affirmative must be shown ; silence 
is negation and doubt is fatal to the claim." (Fertilizing 
Co. V. Hyde Park, 97 U. S. 659 ; Newton v. Commission- 
ers, 100 U. S. 561 ; Rice v. M. & N. R. R. Co. i Black, U. S. 
358.) "Exemptions of this kind are to be strictly construed, 
the rule being that the right of taxation exists unless the 
exemption is expressed in clear and unambiguous terms." 
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(Railway Co. v. Philadelphia, loi U. S. 528; Delaware 
Railroad Tax, 18 Wal. 206.) Illustrating the application of 
these principles, in Wyandotte v. Corrigan, 35 Kansas, 21, 
a case quite analgous to the one in hand, it was held tBat 
where an ordinance granting a street railway franchise for 
21 years, providing how and when the road shall be con- 
structed, how it shall connect, that the tracks and the street 
between the tracks shall be kept in repair and up to grade, 
and regulating the price to be charged for fare of passen- 
gers ; such ordinance will not exempt the corporation from 
reasonable regulation by the city in the operation of the 
road, nor will it prevent the city from levying and collecting 
a license tax thereon, by ordinance subsequently passed, 
which in this case was $100 per annum. In the city of New 
Orleans v. Railroad Company, 40 La. Ann. 587, it was held 
that "a contract- conferring the right to lay and operate a 
street railwa}', without dispensing with the payment of a li- 
cense, is not impaired by the exaction of such license ;" and 
in that case a license tax of $2,500 per annum was sus- 
tained, and going further in the same direction it was held 
by the same court, in the City of New Orleans v. Railroad^ 
42 La. Ann. 4, that "A contract between a municipal cor- 
poration and a railroad company, by which the latter pays 
a bonus for the franchise therein conferred by the city, can- 
not be construed as conferring an immunity from the pay- 
ment of license on its business by the company, in the ab- 
sence of an express stipulation to that effect in the con- 
tract." In Railway Co. v. Philadelphia, loi U. S. 528, it 
was held that when the charter of a railway company pro- 
vided that it should pay a license fee of $30 per car per 
annum required by the ordinances of the city, its charter 
rights were not impaired by a subsequent statute and ordi- 
nance requiring the payment of a license fee of $50 per car 
per annum. In a recent work on street railway law, Booth, 
Sec. 281, the following rule is deduced from the authori- 
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ties: "In construing the charter of a company conferring 
authority to construct and operate a street railway, the right 
to exact Hcense fees will not be denied because it has not 
been expressly reserved in the grant ; and when the contract 
between the city and the company does not in terms dis- 
pense with the payment of a license, the rights of the latter 
are not impaired by a subsequent ordinance requiring such 
payment." The ordinance under which the defendant 
claims exemption in this case has been set out in full, and 
applying it to these principles of construction, no argument 
is required to demonstrate that it does not by the terms 
used, nor by any fair implication therefrom, exempt the 
street railway company from the license tax which the city 
was expressly authorized to impose, and subject to which 
power the company took the franchise therein granted. 
The cases of the State ex rel v. Corrigan Street Railway 
Company, 85 Mo. 263, and City of Kansas v. Corrigan, 86 
Mo. 67, in neither of which was the question of the power of 
taxation involved, are not in point in this case. The ordi- 
nance imposing the tax being valid, it became the duty of 
the company to take out the license required thereby, in 
order to protect its employes from the penalty imposed for 
the violation thereof, and the defendant having been guilty 
of such violation by running its cars without such license, 
was properly fined. (Wyandotte v. Corrigan, 35 Kansas, 
26.) 

The judgment of the criminal court of Green county is 
therefore afifirmed. All concur. 

Amount of Change Furnished by Conductor. 

A rule requiring change to the amount of $2 to be fur- 
nished by conductors on street cars to passengers is a rea- 
sonable provision for the convenience of the public, and the 
conductor cannot be required to furnish change for a $5 bill. 

Notice need not be brought home to a street car pas- 
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senger of a rule reasonably limiting the amount of change 
which a conductor is required to furnish in order to make 
the rule operative. 

Bartlett, J., delivered the opinion of the court : 

This appeal presents a novel question which has not been 
considered by this court in any case to which our attention 
has been called. No opinion was written in the court below. 

The defendant corporation operates a horse railroad in 
the City of New York as a common carrier of passengers. 
On the 1 2th of January, 1889, the plaintiff entered one of 
the defendant's cars as a passenger, and when called upon for 
his fare of 5 cents found that the smallest amount of money 
in his possession was a $5 bill. The plaintiff offered the 
bill to the conductor, who stated : "I am not supposed to 
change it ; you must get off.". To this the plaintiff replied : 
"I won't get off; you must put me off." The conductor 
thereupon put tlie plaintiff off the car. It is not claimed 
that he used any more violence than was necessary, or that 
"the plaintiff was actually injured in person or property. 
The transaction was undoubtedly a technical assault and 
battery, and the plaintiff seeks in this action to recover his 
damages therefor. It may be conceded, as was urged by 
plaintiff's counsel in his very able argument, that if plaintiff 
was unlawfully ejected from the car, this is a case for sub- 
stantial damages. 

A number of points were discussed at the bar, but in the 
view we take of this case there is but one question xo be 
considered. The plaintiff's counsel asked to go to the jury 
on several questions, and among others the following: 
"Whether the $5 was in this case, and under the circum- 
stances testified to, a reasonable amount for the plaintiff to 
tender the conductor in payment of his fare ?" 

The complaint was dismissed at the close of the plain- 
tiff's case, and the point is made whether the reasonableness 
of the tender of $5 to the conductor is a question of law or 
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a question of fact on the evidence. It was stipulated at the 
trial that the defendant has a rule requiring its conductors 
to be prepared to furnish change to the amount of $2, and" 
that such rule was not brought to the attention of plaintiff. 
It was further stipulated that there was no regulation for- 
bidding the conductors to make change to a greater extent 
than $2. On cross-examination of the plaintiff he testified 
as follows : 

"Q. Why did you say to the conductor, before making 
any tender, 'I have only got a $5 bill?' " 

"A. Well, because I felt rather apologetic about offer- 
ing that large amount ; because I didn't know whether it 
might inconvenience him with using up a great deal of his 
change or not, and, of course, I wouldn't have offered $5 if 
I had anything else, and I wanted to explain it." 

It thus appears that the plaintiff regarded his offer of the 
$5 bill as unusual and requiring explanation. There is no 
evidence of a custom on the part of the plaintiff or the pub- 
lic of tendering to defendant $5 in payment of 5 cent fare 
and receiving the change, nor of any rule of the defendant 
imposing upon its conductors the duty of furnishing passen- 
gers with change in so large an amount. The plaintiff 
swore to the occasion when he had offered a $5 bill for his 
fare and had it changed, but it was on the car of another 
line. There is no evidence which would have warranted the 
trial judge in submitting to the jury the question whether 
the plaintiff's tender of the $5 bill under the circumstances 
was unreasonable. On the evidence, as it stands, the plain- 
tiff's tender of the $5 bill was unreasonable, as a matter of 
law, and the undisputed facts are not of such a nature that 
reasonable men might differ in regard to the inferences 
proper to be drawn from them. In this state of the record 
it is well settled that there is no question for the jury. (Ved- 
der V. Fellows, 20 N. Y., 126; Hibbard v. New York & E. 
R. Co., 15 N. Y., 455, 459, 460; Avery v. New York C. & 
H. R. R. Co., 121 N. Y., 31, 44.) 
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It is quite apparent that a carrier of passengers must 
make and enforce such reasonable rules as will enable it to 
discharge its duties to the general public in a proper man- 
ner, and if the facts are undisputed and not susceptible of 
dififerent inferences, the question of their reasonableness 
ought not to be submitted to a jury who might not readily 
understand the reasons upon which the rule is sought to be 
founded. If the question is treated as one of law, uni- 
formity is secured, a matter in which the public are inter- 
ested quite as much as the corporations who are carriers of 
passengers. In this case at bar the reasonableness of the 
rule established by the defendant is obvious. In a large city 
like New York the round trip of a car of any street line 
means a very considerable number of fares paid in, and the 
necessity for the conductor to carry and pay out a large 
amount of change. When the defendant enacted the rule 
requiring its conductors to furnish change to a passenger lo 
the amount of $2 it did all that could reasonably be expected 
of it in consulting the convenience of the general public, 
and it would be unreasonable and burdensome to extend 
the amount to $5. It would require conductors to carry a 
large amount of bills and small change on their persons, 
and greatly impede the rapid collection of fares. It is not 
necessary that a common carrier should bring home to each 
passenger a personal knowledge of any reasonable and just 
rule which it is seeking to enforce ; to so hold would render 
the enforcement of the rule impracticable. We have been 
cited to but one case holding with the plaintiff in this ac- 
tion : Barrett v. Market Street R. R. Co., 81 Cal., 296, 6 
L. R. A. 336. 

We agree with the learned supreme court of California, 
that a passenger upon a street railroad is not bound to 
tender the exact fare, but must tender a reasonable sum, 
and the carrier must accept such a tender and furnish 
change to a reasonable amount; but we cannot assent to 



STREET RAILWAY LAW. 61 

the conclusion that a tender of $5 is a reasonable sum. It 
is quite possible that there existed local reasons for the de- 
cision in CaHfornia, as the judge writing the opinion sug- 
gested that the $5 gold piece was practically the lowest gold 
coin in use in that section of the country. The plaintiff 
urges that there are several other questions than the one of 
reasonableness of amount tendered that should have been 
submitted to the jury. We have considered these questions 
in the light of the record as it stands, and are of opinion that 
the dismissal of the complaint was proper. 

(Court of Appeals of New York, Barker v. Central Park, 
North, East & River Railroad Co., 35 Lawyers' Reports, 
Annotated, 489.) 

Injury to Drunken Man — Excessive Damages — Second 
Remittitur. 

In February, 1894, the appellee, then in his fifty-sixth 
year, but with, so far as it appears, mental and physical 
powers unimpaired by age or disease, left the hotel where 
he lodged at 5 130 p. m., to go north across Madison street 
for his supper. In the language of the clerk of the hotel, 
he "was sober enough to walk and drunk enough to be a 
little noisy," which description of his happy condition is 
corroborated by the testimony of the proprietor of the hotel. 
When he reached the cross-walk a street car of the appellant 
was standing on the track, and in his own version of the 
affair he stepped over the first rail, and the car struck and 
threw him down under the car and rolled him for about 
twenty feet, catching him in the hip. To .a man attentive to 
his surroundings, and in the exercise of ordinary care, no 
such accident could have happened. The home of appellee 
had been in Chicago nearly all his life. He knew, or ought 
to have known had he given the matter a thought, that the 
car had stopped only momentarily. 

Thus far this is my own opinion, but the majority of the 
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court does not agree with the conclusion at which I arrive. 
In their opinion the question of care by the appellee was 
for the jury, that in considering it they might take into con- 
sideration the usual conduct of ordinary prudent and care- 
ful persons in threading their way through the crowds and 
across the streets, thronged by the multitudes of this great, 
bustling city. Also, that other testimony presents the man- 
ner of the accident more favorably to the appellee than does 
his own. A policeman stationed at the cross-walk testified 
that the car was about six feet west of the cross-walk, and 
that as the appellee stepped upon the track the car started 
forward; appellee made a plunge to get off the track, and 
the car struck him and knocked him against another man, 
and he, appellee, fell under the car. 

Paraphrasing the language in Robinson v. Pioche, 5 Cal., 
416, a drunken man is as much expected to exercise ordi- 
nary care as a sober one, and much more is the need ot 11. 
We agree that there is no error in the record if upon tne 
evidence the verdict of the jury was justifiable. The jury 
awarded $10,000, after a remittitur of one-quarter of the 
verdict; the court have entered judgment for the other 
three-quarters. 

It is the judgment of this court that those fractions should 
be exchanged, and that within ten days after this opinion is 
filed the appellee enter another remittitur 01 $5,000 ; the 
judgment is affirmed for $2,500, otherwise the judgment be 
reversed and the cause rernanded, in either event at the cost 
of appellee. 

(Appellate Court of Illinois, West Chicago Street Rail- 
road Co. V. Raustedt, 29 Chicago Legal News, 318.) 

Noise Caused by Electric Car, — Liability for Frightening 
Mule. 

The frightening of a mule, caused by the usual noise inci- 
dent to the running of a street car by electricity, without 
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any unnecessary noise for the purpose of scaring the animal, 
is held not to make the street railway company liable for the 
resulting damages. 

(Supreme Court of North Carolina, Doster v. Charlotte 
Street Railroad Co., 34 Lawyers' Reports, Annotated, 481.) 

Agreement of Street Railroad Not to Cross at Grade — Con- 
trol of Chancery over Municipal Corporation as to Use 
of Street Railroads. 

Each of the parties operates, under ordinances of the 
City of Chicago, lines of street railway in the south part of 
the city. In 1892, when they were laying the tracks, they 
made an agreement by which they both agreed that, with 
the exception of crossings mentioned in the agreement, no 
crossings at grade or one road over the other should be 
made. The appellee thereupon procured from the city an 
ordinance permitting it to put down tracks on more streets, 
and in permitting them to do it vi et armis, made crossings 
at grade over other places than those the agreement men- 
tioned. Appellant filed this bill to enjoin the appellee from 
operating over those crossings, and from making any moie 
grade crossings. 

It is further settled in this state that a court of chancery 
will not control a municipal corporation as to the use of 
street railroads. Phillips v. N. W. El. R. R., 166 111. 131 ; 
affirming the same case, 60 111. App. 471, is the last reported 
of the many cases to that effect. And Doane v. Chicago 
City Ry. Co., 160 111. 22; affirming the same case, 51 111. 
App. 353, is a complete answer to all claims of the appellant 
under the agreement. Not to cross at grade may be — prac- 
tically probably is — an agreement not to cross at all, and is 
void against public policy. 

(Appellate Court of Illinois, South Chicago City Railroad 
Co. V. Calumet Electric Street Railway Co., 29 Chicago 
Legal News, 334.) 
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Duty of Motoncer When Vehicle is on Track. 

When a motoneer discovers a vehicle on the track a short 
distance ahead of him, it is his duty to have the power which 
propels the car under his control, and to use it so as to avoid 
a collision with such vehicle if he can ; and the fact that the 
vehicle can be turned off the track does not relieve the 
motoneer of the duty to use ordinary care to avoid a col- 
lisibn. 

The opinion of the court is as follows : This was an ac- 
tion to recover for personal injuries received by plaintiiT, 
and for damages to his property, the result, it was alleged, 
of the negligence of one of the defendant's motoneers while 
running a street car operated by electricity on one of its 
lines in the city of St. Paul. In a trial to a jury, plaintiff 
secured a verdict, which was set aside by the court upon the 
ground of inadequacy in amount. By stipulation of the 
parties the evidence received upon this jury trial was then 
submitted to the court for a decision upon the merits, and 
subsequently the court made and filed its findings of fact, 
on which it ordered judgment in favor of the plaintiff for 
the sum of $730. The injuries and damages resulted from 
a coUision on a public street between the car and the plain- 
tiff's hack or carriage, which was being drawn by a pair of 
horses, plaintiff himself being the driver thereof. The col- 
lision occurred about the center of a block, as plaintiff was 
attempting to cross the rails upon which the car was ap- 
proaching. It is contended by defendant's counsel that 
there was no evidence to support a finding, made by the 
court, that defendant's employe negligently and carelessly 
projected the car upon and against the hack ; and further, if 
there was, that the uncontradicted facts clearly establish that 
plaintiff was guilty of contributory negligence which would 
preclude recovery. 

We have very carefully examined the evidence upon 
which the court must have predicated the above mentioned 
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finding. It is not very satisfactory ; but we are of the opin- 
ion that the claim of defendant's counsel cannot be upheld, 
and that there was evidence which justified a finding that 
the motoneer did not exercise such care in the management 
of his car just prior to the collision as a man of ordinary 
prudence would have exercised under the same circum- 
stances. When a motoneer discovers a vehicle on the track 
a short distance ahead of him, it is his duty to have the 
power which propels the car under his control, and to use 
it so as to avoid a collision with such vehicle if he can. The 
fact that the vehicle can be turned in either direction, and 
that the way is open for it to be turned, does not relieve the 
motoneer of the duty to use ordinary care to avoid a col- 
lision. It must be remembered that the plaintiff was not a 
trespasser, but was rightfully upon the street. The testi- 
mony tended to show that before he came to the place of 
collision, the approaching car being about 250 feet distant, 
he was compelled to turn to the right and drive partly upon 
the car track, because a pair of horses and a wagon with a 
large hay-rack upon it had been left standing at that point ; 
that, having passed the obstruction, he could not immediate- 
ly return to the left side of the track, because of other horses 
and wagons which were occupying the space; that, all of 
this time, west-bound cars were moving on the north tract 
about opposite him, and. that they prevented for a time his 
crossing to the way north of the track just mentioned. It 
also tended to show that, just as soon as the west-bound cars 
passed ahead and the track was clear, plaintiff attempted to 
cross the rails to the right, and his hack was immediately 
struck by the east-bound car. This testimony had a ten- 
dency to show that plaintiff had gotten himself into a place 
of some danger, and was hemmed in by horses and wagons 
upon the left, and by the west-bound cars upon the right. 
The motoneer, although denying that any part of the hack 
was upon or dangerously near the rails until plaintiff turned 



66 STREET RAILWAY LAW. 

to cross to the north, admitted that he saw him with his 
horses and hack when about 250 feet away ; that he after- 
wards appHed power and increased the speed of the car, 
which was running quite rapidly ; and that he made no ef- 
fort to stop, or even to reduce speed, until the car was within 
15 or 20 feet of the plaintiff, the collision occurring almost 
immediately. Upon this state of the evidence, we are of the 
opinion that it was for the court, trying the case without a 
jury, to determine whether the motoneer exercisea ordinary 
care to avoid a collision which might have been averted by 
slowing up his car. But, as before stated, it is urged that, 
conceding defendant's negligence, plaintifiE ought not to re- 
cover, because he was guilty of contributory negligence. 
The rule is that, to constitute contributory negligence, there 
must have been a want of ordinary care, under all the cir- 
cumstances of the case, contributing to the injury, as an effi- 
cient and proper cause thereof, and that there is no want of 
ordinary care when, under all of the circumstances and sur- 
roundings of the case, the person injured did or omitted 
nothing which an ordinary careful and prudent person sim- 
ilarly situated would have done or omitted. Tested by this 
rule, in view of the fact that plaintiff was lawfully driving 
upon a public street ; that the evidence tended to show that 
he was compelled, when the car was more than 250 feet dis- 
tant, to turn out to avoid an obstruction, which brought the 
wheels of his hack upon the rails ; that when he had passed 
the obstruction he could not promptly turn to the left and 
clear the rails, because of the horses and wagons which oc- 
cupied the way, and was not able to immediately cross the 
rails on the right because of the cars running westerly in the 
same direction he was driving; and that there were other 
circumstances and surroundings which may have had a 
bearing upon the case — we are prepared to hold that the 
plaintiff's contributory neghgence was conclusively estab- 
lished. Order affirmed. 
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(Supreme Court of Winnetka, Flannagan v. St. Paul City 
Railway Co., 71 Northwestern Reporter, 379.) 

Note. — It is held in Witzell v. Third Avenue Railway Co., 
Street Railway Law, page 270, 23 N. Y. Supplement 317, 
that the car companies have not an exclusive right to public 
highways on which their tracks run ; and they are, through 
their drivers, required to exercise ordinary care and dih- 
gence in the management of their cars. 

It is negligence in an electric street car company to run 
its car in a narrow and unlighted alley on a dark night so 
fast that it cannot be stopped within the distance covered 
by its own headlight. 

(Gilmore v. Federal Street & P. D. Passenger Ry. Co., 
Street Railway Law, page 191, 25 Atlantic Reporter, 650.) 

So long as a common user of streets exists in the public, 
it is the duty of street railway companies to exercise such 
watchful care as will prevent accidents or injuries to persons 
who, without negligence on their own part, may not, at the 
moment, be able to get out of the way of the passing car. 
The degree of care to be exercised must necessarily vary 
with the circumstances of each case. 

(Kestner v. Pittsburg & B. Traction Co., Street Railway 
Law, 315, 27 Atlantic Reporter, 1048.) — Ed. 

Personal Injury — Liability for Future Loss of Time — In- 
struction Not Supported by Evidence. 

This is an action brought to recover damages for personal 
injuries sustained by the appellee while driving upon a pub- 
lic street, by being run into by an electric car operated by 
the appellant company in South Chicago, and resulted in 
a judgment for $3,500, entered upon a verdict for $5,000 in 
favor of the appellee. 

The case as made by the evidence was a close one, and 
demanded the giving of correct instructions to the jury. 
The third instruction, given at the instance of the appellee, 
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was in substance like the fifth instruction approved by the 
court in H. & St. J. R. R. Co., in 111. 219 at p. 227, and 
again approved in City of Chicago v. McLean, 133 111. 148, 
except the following addition: "And any future loss of 
time and inability to work, if any, resulting from such in- 
jury, which the jury may believe the plaintifiE will sustain; 
and may find for him such sum as in the judgment of the 
jury under the evidence will be a fair compensation for the 
injuries, if any, which the jury may believe from the evi- 
dence he has sustained." 

There is but very little evidence, and that is of uncertain 
and shadowy character, that appellant will suffer from loss 
of time or inability to work in the future because of injuries 
received. The accident happened nearly three years before 
the trial took place, and at the trial appellee testified that six 
weeks after he was hurt he went to work again at his pre- 
vious employment, and he worked ever since without the 
loss of a single day. In the face of such evidence, and witii 
no certain evidence that appellee had not entirely recovered 
from his injuries, it was error of a seriously prejudicial kind 
to instruct the jury that they might give the appellee com- 
pensation for such further loss of time and inability to work 
as they might believe (without regard to evidence) he will 
sustain. 

(Appellate Court of Illinois, South Chicago City Railway 
Co. V. Walters, 29 Chicago Legal News, 334.) 

Contributory Negligence — Any Degree of. Bars Recovery. 

This suit was for personal injuries, which resulted in a 
verdict and judgment for $25,000. 

The assignment of error which seems to us most serious, 
is for giving the second instruction for appellee. The part 
complained of is as follows : "In cases of this character 
there can be no recovery by the plaintifif, unless two things 
appear from a fair preponderance of the evidence : 
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"First, that the injury was occasioned through the negli- 
gence or want of ordinary care and caution by the defend- 
ant, as set out in the plaintiff's declaration. 

"Second, that the plaintifif was not guilty of negligence 
on his own part, materially contributing to the injury." 

The proposition of law embodied in this instruction is at 
least inferentially bad. It says by inference that if the neg- 
ligence of plaintiff contributed to the injury in a- degree 
which might be regarded by the jury as not "material," the 
plaintifif might notwithstanding recover. Such is not the 
law. If plaintiff's negligence contributed in any degree 
whatever, it barred his recovery. 

Nor is the fault of the instruction to be ignored because 
the proposition is thus inferentially put. (Monongahela 
City'v. Fisher, ill Pa. State, 13; also, Mattimore v. Erie 
City, 144 Pa. State, 23 ; Artz v. C. R. I. & P. R. R. Co., 38 
la. 294.) 

In a case of this nature, involving a sharp conflict upon 
the merits, it may be safely presumed that this instruc- 
tion worked no prejudice to appellant. The facts as pre- 
sented are such as must be submitted to another jury. 

For the error in giving the second instruction for the ap- 
pellee the judgment is reversed and the cause remanded. 

(Appellate Court of IlHnois, Cicero & Proviso Street Rail- 
way Co. V. Snider, 29 Chicago Legal News, 431.) 

Rights of Transfer Passenger — Insufficient Acco7nmoda- 
tions. 

John Hanna was a passenger on one of the lines of the 
Nassau Electric Railroad Company on Bergen street, in 
Brooklyn, N. Y. When the car reached the intersection of 
Fifth avenue he got a transfer slip entitling him to continue 
his journey on the line upon that avenue. When a car came 
along he boarded it by the front platform. He surrendered 
his transfer ticket, after which he was directed by officials 
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of the road, who were riding on the front platform, to enter 
the car. Finding this to be impossible, he refused to leave 
the platform, and was then ejected from the car by force. 
The second appellate division, in affirming judgment se- 
cured by Hanna in his suit against the company for assault, 
held that the court properly charged the jury that if the 
plaintiff's ticket had been taken from him by the conductor, 
and there was not sufficient room in the body of the car to 
permit him to enter, his ejection was illegal ; but that if 
there was room in the car, he Vvfas bound to enter it, his 
removal from the car was lawful, and the defendant was 
entitled to a verdict, unless excessive force was employed. 
A railroad corporation which has accepted a passenger's 
transfer ticket can not, the court said, remove him from its 
car until it has either returned, or tendered a return, of the 
ticket to him. A transfer passenger has not necssarily, it 
was held, the right to board the first car that approaches him 
on the line, regardless of whether there is accommodation 
for him, and to force himself into a dangerous or improper 
position upon the car ; his duty is to wait until a car ap- 
proaches in proper condition to receive him, and should no 
such car appear, he can maintain an action against the cor- 
poration for its breach of contract to carry him. 

(Supreme Court of New York, Hanna v. Nassau Elec- 
tric Railroad Company, 45 New York, supplement 437.) 

Nonuscr of Street Rail-way Franchise. 

The nonuser of a street railway franchise for more than 
four years, in a period of great industrial depression and ex- 
traordinary financial difficulties on the part of its owners, 
during which the street is paved with wooden blocks at the 
expense of the adjoining property owners, and the old rails 
and ties taken up with the knowledge and consent of the 
company when they were substantially worthless, but elec- 
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trie poles and wires, except a trolley wire, remain in place, 
does not constitute such an abandonment or nonuser as to 
raise a presumption of the surrender of the franchise, and 
entitle property owners to enjoin the relaying of the track, 
when the company has given assurance of its intention to re- 
sume operation of the road, and no proceedings have been 
taken to declare a forfeiture. 

By the acceptance of the terms of the ordinance, the rail- 
road company assumed a public trust. It undertook to 
serve the public by afifording it rapid transit ; and it became 
its duty to continue that service, not simply because it had 
contracted so to do, but because it had become charged with 
such duty by legislative grant. If could not lay down the 
burden when it chose, nor emancipate itself by merely ceas- 
ing to operate its cars. In case of an attempt on its part to 
so shirk its duty as to a part of its road, it could doubtless 
be compelled, in proper proceedings, to resume its operation 
and carry out the public duty which it voluntarily assumed. 
(Atty.-Gen. v. West Wisconsin R. R. Co., 30 Wis. 400-497.) 
Certainly in such case action could be brought under section 
3,241, Rev. Stat., by the state, to forfeit its franchises and 
vacate its charter, for failure to exercise its public powers 
and perform its duties. 

Coming now to the question whether the franchise has 
been extinguished in the case before us, it is quite apparent 
that there are only four ways in which it can be claimed 
that such extinguishment could take place, viz. : (i) by 
operation of some self-executing forfeiture clause in the 
grant ; (2) by surrender of the franchise, and acceptance of 
such surrender on the part of the state ; (3) by the decree 
of a court of competent jurisdiction, in an action brought for 
the purpose ; (4) by abandonment or nonuser for so long a 
period that a surrender and acceptance will be presumed. 
' There are no facts in the case upon which it can be claimed 
that the franchise has been extinguished in either of the first 
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three ways above mentioned. There was no self-acting for- 
feiture clause in the ordinance which granted the franchise. 
There has been no surrender thereof and acceptance of sucn 
surrender by the state, and no action has been urougm to 
declare and enforce the forfeiture. There remains, then, for 
consideration only the question whether it has been wiped 
out by a nonuser for more than four years. It is argued 
that from this fact an abandonment of the franchise has 
resulted. It is evident that the term "abandonment," as 
applied to a corporate franchise, 36 L. R. A., of this kind, 
is a misnomer. A mere privilege of right may, perhaps, 
be properly said to be abandoned in a proper case, although 
even in that case there must be something more than mere 
nonuser to constitute such abandonment. There must be 
also an act clearly indicating an intention to abandon, 
(Washb. Easem., 3d ed., p. 661.) But while a mere ease- 
ment or right may be abandoned, the word is plainly inap- 
plicable to a duty owing to the state. A public duty is not 
to be laid down at will. In the case of a mere easement 
there is but one party interested, and he may voluntarily 
abandon his right ; but in a case of a public duty there are 
two parties beneficially interested, i. e., the party who owes 
the duty, and the state to which the duty is owing. The 
necessary results must be that, in order to extinguish tTie 
duty, there must be concurrence on the part of the state. It 
has been held that a total nonuser of the franchises of a cor- 
poration may exist for so long a period, and under such 
circumstances that a surrender of its franchises by the cor- 
poration, and acceptance of such surrender on the part of 
the state, will be presumed. The cases holding this doctrine 
are cited in Combes v. Keyes, 89 Wis. 297, 27 L. R. A. 369 ; 
and Mylrea v. Superior & St. C. R. R. Co. (Wis.), 67 N. W. 
1 138. The doctrine cannot be said to have been adopted 
by this court, however. In Combes v. Keyes, which ap- 
proaches nearest to it, there had been complete nonuser toi 
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26 years, and legislative acts impliedly accepting the sur- 
render, and it was held that the corporation had passed out 
of existence. Similar is the case of Henderson v. Central 
Pass. R. R. Co., 21 Fed. Rep. 358, where nonuser of a 
street-car franchise for 10 years, followed by a repeal of the 
franchise, and a legislative grant of the same right to an- 
other company, was held to extinguish the first franchise. 
The present case, however, is not such a case. The period 
of nonuse here was about four years and eight months. It 
was a period of great industrial depression, and of extra- 
ordinary financial difficulties on the part of the various cor- 
porations which successively owned the franchise. The old 
track became, by reason of the change in means of locomo- 
tion, practically worthless, and its entire reconstruction a 
necessity. It appears by affidavits of officials of the roads 
that it was always the intention to resume operation of these 
two blocks as soon as the financial atmosphere cleared. An 
ordinance declaring this franchise, with others, forfeited, was 
introduced in the common council ; but, upon representa- 
tion by the company that it was the intention of the new 
company to operate the road over these blocks in the near 
future, the clause forfeiting the franchise on the two blocks 
in question was stricken out. The only fact which can be 
claimed to indicate an intention to abandon the franchise, is 
the fact that in 1892 the street was paved with wooden 
blocks, at the expense of the adjoining property owners, and 
that the old rails and ties were taken up, with the knowledge 
and consent of the company. This fact, however, loses 
much of its apparent significance, in view of the changes in 
road-bed made necessary by the introduction of electricity, 
and in view also of the other facts just referred to. 

This, then, is the situation : There has been no cessor to 
use, accompanied by any act clearly indicating an intention 
to abandon the right. Even if it could be said that there 
was any such act, there has been no consent on the part of 
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the public to such abandonment nor acceptance of a surren- 
der. The nonuse has not existed for such a length of time, 
nor under such circumstances, that a surrender and accept- 
ance of the franchise can be presumed. It follows that, 
"when the plaintiffs commenced their action, the franchise 
was still in existence, and consequently the injuctional order 
was erroneous. 

(Supreme Court of Wisconsin, Wright v. Milwaukee 
Electric Railway & Light Co., 36 Lawyers' Reports, An- 
notated, 47.) 

[Note. — Relaying of street railway tracks after nonuser 
of the street for nearly five years, where the franchise was 
properly granted by the city, and has not been surrendered, 
or any action taken to forfeit it, and cannot be prevented by 
the city, in an action in equity where the state has not 
granted to the city any power to forfeit the franchise, but as 
provided for an action by the attorney-general to assert such 
forfeiture. (Milwaukee Electric Railway & Light Co. v. 
City of Milwaukee, 36 Lawyers' Reports, Annotated, 45.) 
The power of a city to make a condition of its assent to a 
street railway that it shall be forfeited unless the road is 
completed within a specified time to a certain point outside 
of the city, is denied in Galveston & Western Railway Com- 
pany, 38 Lawyers' Reports, Annotated, 33, where the legis- 
lature has given the right to use the streets if the city con- 
sents. — Ed.] 

Injury to Lineman by Falling of Electric Pole — Notice oj 
Latent Defect. 

The lineman of the defendant company, in the discliarge 
of his duty, was ordered to take down a guy wire from an 
electric pole and guy tree. The pole had not been securely 
planted. It fell on the lineman, inflicting injuries of which 
he died. The vice of construction was latent and concealed. 
The ofificers of a preceding board of management had been 
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notified of the defect. The company is not relieved under 
the plea of want of notice, although the present general man- 
ager has not been notified, but the preceding manager or 
superintendent. 

(Supreme Court of Louisiana, Bland v. Sbreveport Belt 
Railway Company, 36 Lawyers' Reports, Annotated, 114.) 

Amending Charter Contracts. 

Central Trust Company of New York v. Citizens' Street 
Railroad Company, of Indianapolis ; the City of India- 
napolis and Charles S. Wiltsie, prosecuting attorney. U. 
S. Circuit Court, 82 Fed. Rep., i. July 22, 1897. 

On a former hearing preliminary injunction was 
granted. A statement of the case, is found in the opmion 
then delivered. (80 Fed. Rep. 218.) The defendant, the 
City of Indianapolis, now demurs to the bill and also moves 
to dissolve the injunction. It appears that after the hearing 
on the motion for preliminary injunction, the City of India- 
napolis brought suit in one of the state courts against one 
Navin to recover a penalty, under an ordinance of the city, 
for alleged misconduct of Navin in boarding a street car and 
refusing to pay the fare demanded, namely, 5 cents. This 
alleged offense by Navin was after the hearing on the mo- 
tion for the injunction, but before the injunction had been 
granted. Navin pleaded the act of 1897, called in question 
by the complainant here, in justification. The cause went 
by appeal to the supreme court of Indiana, and that court 
on the I ith of June rendered a decision holding the enact- 
ment of 1897 valid. Motion to dissolve is made on the 
strength of that decision. Complainant on its part moves 
for leave to amend the bill by making defendants thereto 
certain persons who have brought actions in the state court :> 
for penalties pursuant to said act of 1897. 

It is again urged that this suit cannot be maintained 
against Presocuting Attorney Wiltsie, because he repre- 
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sents the state of Indiana. If the enactment here in ques- 
tion be vaHd, then Mr. Wiltsie does represent the state — not 
the state as a proprietor, however, but the state as a gov- 
ernmental agency. If the enactment be invaHd, then he 
does not represent anything. On the latter hypothesis, he, 
or any successor to him in office, in attempting to enforce 
the penalties in the enactment of 1897, would be merely a 
wrong-doer. The theory of the bill is that that statute is 
unconstitutional and void. If the complainant be mistaken 
in this one proposition, then the bill cannot be sustained as 
to any defendant. I get the impression from the argument 
and citations made, that a "suit in law or equity" against a 
state, within the sense of the nth amendment to the Consti- 
tution of the United States, is a suit afifecting in some man- 
ner a property right of the state as a municipal corporation. 
But the discussion on this point .seems to me aside from the 
case at bar. If, as said, the enactment of 1897 be invalid, 
then Mr. Wiltsie does not here represent the state ; if it be 
valid, he does. But on the latter hypothesis the entire suit 
must be disposed of before any question special to Mr. Wilt- 
sie can arise. The validity of the amendment, I take it, this 
court must pass upon. What the rule of decision shall be — 
whether the opinion of the state court shall be deemed final, 
or whether this court is charged with the responsibility of 
investigating the question independently — on any view 01 
that matter, the validity of the amendment, so far as con- 
cerns this litigation, and apart from any subsequent review 
by the federal court of appeals or federal supreme court, de- 
pends upon the pronouncement of this court. For these 
reasons I doubt if the discussion concerning the force of the 
nth amendment be pertinent. 

In Reagan v. Farmers' Loan & Trust Company, 154 U. 
S. 362, the legislature of Texas had on April 3d, 1891, 
passed an act establishing a board of three commissioners 
with authority to fix rates on railroads in that state. Sec. 
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6 of the act provided that if any railroad company, "or other 
party at interest," be dissatisfied with a rate as fixed by the 
board, such "dissatisfied company or party" could com- 
mence a proceeding in a court of competent jurisdiction in 
Travis County, Texas, against the board, and thus deter- 
mine tlie question of reasonableness in such rate, and from 
the decision there made either party could "appeal to the 
appellate court having jurisdiction of said cause." By Sec. 
5 of the same law, it was provided, in substance, that the rail- 
road company must carry for the rate fixed in the board, 
and that such rate be "conclusive and deemed . . . rea- 
sonable . . until finally found otherwise" in the direct ac- 
tion provided for in Sec. 6. By Sec. 14 of the same act, if any 
railroad company, its agent or officer, charged more than the 
rate fixed by the board, said "company and its said agent 
and officer" should "forfeit and pay to the state of Texas a 
sum not less than $100 nor more than $5,000." Sec. 15 de- 
fined unjust discrimination and fixed a penalty of not less 
than $500 nor more than $5,000 upon any railroad company 
violating any provision of that section. Other penalties 
were provided recoverable by "the persons injured." By 
Sec. 19 it was made the duty of the attorney-general of the 
state to prosecute suits in the name of the state for all 
penalties except those recoverable by individuals. It will 
now be noticed that by force of Sees. 5 and 14 a railroad 
company, unless it chose to accept the rates fixed by the 
board — rates which had not yet been found reasonable by 
any judicial authority, and which in fact might be unrea- 
sonable — would be subject to prosecutions at the suit of the 
state, instituted by the attorney-general. 

On April 30, 1892, the Farmers' Loan & Trust Company, 
a New York corporation, being mortgagee of the railroad 
property of the International & Great Northwestern Rail- 
road Company, a company organized under the law of 
Texas, and having and operating its road entirely within the 
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limits of that state, exhibited its bill in the circuit court of 
the United States for the western district of Texas, makinsr 
said railroad company, the three members of the board, and 
the attorney-general, parties defendant. Upon the showing 
of this bill, that the rates fixed by the board were in fact un- 
reasonable, the court issued its writ enjoining the company 
from adopting such rate, the attorney-general from insti- 
tuting or prosecuting any suit to collect any penalty by rea- 
son of the failure of the company to .adopt such rate, and 
the members of the board from any such action by them 
as would have been appropriate in the aid of prosecutions 
by the attorney-general, had Sees. 5 and 14 been valid. This 
injunction was sustained by the supreme court of the United 
States. One contention before that court was that by the 
force of the nth amendment, the suit could not go against 
the attorney-general, since in the enjoined prosecutions the 
state would be plaintifif and the attorney-general was the 
state ofHcer and representative in that behalf. Mr. Justice 
Brewer, who delivered the opinion of the supreme court of 
the United States, reviewed the arguments and citations, 
and held that the suit was not against the state within the 
meaning of the nth amendment. If Sec. 5 had been valid 
for any purpose; or if Sec. 14 had been valid according to its 
terms, that is, as applied to any refusal of the companv 
where the rate had not previously been judicially found rea 
sonable, as provided in Sec. 6, and was in fact unrea- 
sonable, then the attorney-general in the inhibited prosecu- 
tions would certainly have represented the state. As the 
case stood, and assuming the invalidity of said sections, he 
represented nothing. His prosecutions would simply have 
been gross wrongs under the color of void legislative enact- 
ments. 

The opinion last cited was delivered in May, 1894. The 
position of Mr. Wiltsie here is the same as that of the at- 
torney-general in the Reagan case. If the attorney-general 
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had not been speoifically named as the officer to carry on the 
prosecutions under the Texas statute, the duty would have 
devolved upon some prosecuting attorney in Texas, and 
such officer in place of the attorney-general would have 
been tlie defendant, I cannot hold that this suit, as against 
Mr. Wiltsie, is inhibited by the nth amendment, without 
disregarding the law as laid down by the supreme court of 
the United States. If, in the Reagan case, Sees. 5 and 14 
had been deemed valid, the injunction could not have is- 
sued of been sustained. Here the injunction is the pur- 
pose of the bill. If, as said, the enactment of 1897 be valid, 
the case fails and the bill must be dismissed as to all de- 
fendants ; if that enactment be invalid, Mr. Wiltsie, so far 
as the threatened prosecutions are concerned, does not rep- 
resent the state in any capacity whatever. So much as pre- 
liminary to the matters which arise more particularly on this 
hearing. 

When a federal question is involved the decision of the 
highest court of the state is not final, but is reviewable by 
the supreme court of the United States. To this extent, at 
least, the judicial power of a state is subordinate to that of 
the United States. But there is no relation of subordina- 
tion on the part of any federal court to any state court. In 
certain cases the federal courts of their own motion follow 
the decision of the state court as determinative of the rights 
of a litigant. In Forsyth v. City of Hammond, decided 
April 19, 1897, by the supreme court of the United States, it 
was ruled that a late decision of the supreme court of Indi- 
ana on the validity of proceedings under Indiana statutes 
enlarging the boundaries of the city of Hammond was lav.. 
for the parties, especially in view of the circumstance that 
Mrs. Forsyth herself had taken the appeal which resulted in 
that decision, and in view of the further circumstance that 
the state decision was upon essentially the specific con- 
troversy afterward, in another form, made the subject of lit- 
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igation in the case before the supreme court of, the United 
States. But where the controversy concerns a contract, and 
the meaning of the contract depends upon the construction 
of a state statute, or a provision of a state constitution, a 
decision on the meaning of said statute or constitutional 
provision, by the highest court of a state, made after con- 
tract was entered into and rights had vested thereunder, is 
not conclusive upon a litigant in a federal court. The liti- 
gant in such a case is entitled to the independent judgment 
of the national tribunal. 

Burgess v. Seligman, for instance, 107 U. S. 20, involved 
the construction of a contract between the defendant, a cit- 
izen of New York, and a Missouri corporation. The former 
had received certain shares of stock from the latter. 
Whether this stock was owned absolutely, or held as the se- 
curity for another obligation, was the question. The sense 
of the contract depended on the construction of a statute of 
Missouri. After the making of the contract, but before the 
decision in the supreme court of the United States, the su- 
preme court of Missouri ruled in another controversy be- 
tween the same parties upon the same question, that within 
the sense of the statute the stock was owned and not 
pledged. Having this decision before it, the supreme court 
of the United States made a contrary ruling, and this in a 
case where there was no federal question, but only diverse 
citizenship. If the Missouri decision had been prior to the 
contract, the federal tribunal would doubtless have said that 
the contract was made on the meaning of the statute as de- 
clared in the state decision, and that construction of the 
statute would doubtless have been followed, as of course. 
The Missouri statute, be it noticed, was, in a sense, part of 
a contract, that is, the court could not tell what the contract 
meant when the parties made it without construing the 
statute. For a full and clear discussion of the subject and 
the cases in point, see the opinion of Lurton, circuit judge, 



STREET RAILWAY LAW. 81 

in Louisville Trust Co. v. City of Cincinnati, 76 Fed. Rep. 
296. If the controversy in a federal court involve a federal 
question — and all the more if it involve both a contract 
right, as above explained, and also a federal question — then, 
of course, that court must decide for itself, treating a state 
decision with due consideration, but not as foreclosing inde- 
pendent judgment. 

Whether the decision in the Navin case be conclusive 
upon the litigants here, depends on the nature of the present 
controversy, in view of the rules above adverted to. 

In the Dartmouth College case, 4 Wheaton, 519, it was 
ruled that the charter of a private corporation is a contract 
between the corporate body and the state, and that an act 
of the legislature changing the charter in any respect mate- 
rial to the rights of the corporation is a violation of the pro- 
vision of the national constitution, which inhibits a state from 
making a law impairing the obligation of a contract. The 
action was trover, and the parties were citizens of New 
Hampshire. The appeal went to the supreme court of the 
United States by reason of the federal question. The case 
was decided in 1819. This doctrine is still the law, and it 
applies to the charter of a railroad company. Take for in- 
stance, Banking Company v. Smith, 128 U. S. 74. There 
the state of Georgia had granted a charter to a railroad 
company, and the contention was that within the sense of 
this charter the company was authorized or given the rigni 
to charge for carriage of freight as much as 50 cents per 
hundred weight, or 10 cents per cubic foot, for each hun- 
dred miles. The legislature of Georgia had passed a law 
creating a board with authority to fix rates for common 
carriers. That board had prescribed rates much less than 
the 50 cents or the 10 cents mentioned above. The supreme 
court of the United States ruled that the railroad charter 
was a contract which the subsequent act could not alter; 
that if the charter provision upon fair construction had th^ 
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meaning contended for, then the subsequent enactment 
could have no application as against it ; but upon examina- 
tion of the words of the charter they were held, when applied 
to the case before the court, not to have the meaning con- 
tended for. The doctrine of the Dartmouth College case ap- 
plies also to a general incorporation law. See, for instance, 
Railroad Company v. Iowa, 94 U. S. 155. In such a case the 
sections of the general incorporation law constitute a con- 
tract between the state and any corporation organized there- 
under. If in a charter it be provided that the corporation 
may charge rates up to or within a specified limit, or that 
the directors may, subject to certain limitations, themselves 
fix the rates in their discretion, such provision cannot be 
annulled or changed by the legislature, unless power in that 
behalf be reserved as part of the charter agreement, ana 
subsquent action by the legislature must be referred to and 
be within the reservation. 

In Reagan v. Farmers' Loan & Trust Company, supra, 
Mr. Justice Brewer says: "If the charter had in terms 
granted to the corporation power to charge and collect a 
definite sum per mile for transportation of persons or prop- 
erty, it would not be doubted that that express stipulation 
formed part of the obligation of the state which it could not 
repudiate." 

In the case at bar it was provided in Sec. 9 of the act of 
1816, under which the defendant company was organized, 
that the directors should have the power to fix the fare on its 
street railroad; by Sec. 12, that the corporation could not 
build tracks or operate cars on the streets at all except under 
conditions which the city would first agree to ; and by Sec. 
II, that "This act may be amended or repealed at the dis- 
cretion of the legislature." The city agreed that the fare 
charged by the company might be as much as 5 cents. Sub- 
ject to this, the right to fix the fare was vested in the cor- 
poration, and this right cannot be modified otherwise than 
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as provided in the charter contract, namely, by amendment 
of the act according to the terms of Sec. ii, when read in 
the light of those restrictions in the Indiana constitution 
bearing upon the matter of amendment to that act. There 
is no general authority in the legislature under which the 
corporate power on the matter of fares can be changed in 
contravention of the charter contract. Whatever the legis- 
lature may do must be within the sense of Sec. 1 1 of the act 
of 1861, that section being itself a term in the charter con- 
tract. (11 Morawetz Priv. Corp., Sees. i,io6, 1,095.) 

A railroad corporation chartered, for instance, by some 
other state, might own or operate a railroad in Indiana. 
Such a company would have no charter contract with the 
state of Indiana. The state might provide by law for a 
board authorized to fix rates, and such rates, if reasonable, 
might be rates for such foreign company and regulate its 
charges in Indiana. Such a law would be within the power 
of the legislature. But the enactment of 1897, here in ques- 
tion, cannot be referred to any such untrammeled power in 
the legislature, since the charter agreement between the 
state and the defendant railway company covers the subject 
of rates. The grant by Sec. 9 of the act of 1861 cannot be 
taken back, evaded or annulled in any way other than that 
stipulated, namely, by a law which shall be an amendment 
to the act of 1861 ; and valid legislative interference must 
fall within the scope of Sec. 11 of the act la'st mentioned, 
that being part of the agreement. The state and the cor- 
poration have agreed that, within the restrictions nnposea 
by the constitution of Indiana on the legislative function 
touching any law for the formation of business corpora- 
tions, the legislature may amend the act of i86i, and the 
question is whether or not the act of 1897 is, in view of said 
restrictions, competent as an amendment to the act of i8bi. 

These distinctions are made here because, as will present- 
ly appear, the supreme court of Indiana rules in the Navin 
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case that the enactment of 1897 is solely by virtue of the 
general power of the state to legislate on rates. In this waj 
that court clears the subject of constitutional objections. 
The defendant railway company is treated as though it had 
no charter .agreement with the state of Indiana— as though 
its charter had been granted, for instance, by Ohio or Illi- 
nois. The police power of Indiana on railroad tariffs is 
thought of as authority, which is in itself unquestionable 
and all-sufficient for the enactment of 1897. Considered 
merely as referable to the police power, want of uniformity 
in operation, it seems to me, might be a valid objection to 
said enactment ; but that question need not be discussed. I 
think it may be said, as a general proposition, that no enact- 
ment which would be invalid as an exercise of the police 
power could be valid as an amendment to the act of 1861 ; 
but, on the other hand, an enactment proposed as' an 
amendment to the act of 1861 might be unobjectionable as 
a police law, and yet not be an amendment within the con- 
stitutional restrictions which concern a law like that of 1861. 
To hold such an enactment valid would sanction a breach 
of the charter agreement. Under a police law the rates 
must be reasonable ; but where there is a charter agreement 
as to rates, that agreement controls. In Banking Company 
V. Smith, supra, though the rates fixed by the board might 
have been reasonable, yet if the court had found that the 
charter gave the corporation power to charge, if it saw fit, 
50 cents per hundred weight, or 10 cents per cubic foot for 
each hundred miles, such could have been the rates, 
whether reasonable or unreasonable. I may add that a law 
for the purpose of securing and enforcing fair and reasona- 
ble charges by common carriers, is not to be classed with 
those laws making for the public health and public morals, 
the power to enact which cannot be contracted away or 
parted with by the state. 

It being now understood that the words of Sec. 1 1 of the 
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act of 1861, "This act may be amended * * * at the dis- 
cretion of the legislature," constitute in connection with 
Sees. 9 and 12 an agreement binding upon the state of In- 
diana, what the sense of this agreement is — whether the 
enactment of 1897 is an amendment to "this act"- — can be 
determined only by reference to certain provisions in the 
Indiana constitution bearing upon the question. As the su- 
preme court of the United States, in Burgess v. Seligman, 
supra, was obliged to construe the statute of Missouri m 
order to find the meaning of the contract between Seligman 
and the corporation, so here the meaning of the contract 
between the state and the corporation cannot be known 
without a construction of said constitutional provision. If, 
in the light of constitutional restrictions on the legislative 
functon of corporations, the act of 1897 be not competent as 
an amendment to the act of 1861, then — and in breach of the 
national constitution — the act of 1897 would impair the 
obligation of the charter agreement as expressed in Sees. 
9, 12 and II, and should be held void. 

I take it as clear that no enactment can be competent as 
an amendment to the act of 1861 which, when read in con- 
nection with what would be left of said act, would make the 
whole an unconstitutional statute. If the enactment of 1897 
be valid, then the law for the formation of street railroad 
corporations in Indiana, as now extant, provides that in the 
one city which had a population of 100,000 in 1890, namely 
Indianapolis, such a corporation cannot charge more than 
3 cents for each passenger, no matter what its contract with 
the city may be, and must transfer passengers from one of 
its lines to another without extra charge, and this under a 
special code of penalties involving the forfeiture of its street 
franchises and divers criminal prosecutions; while in any 
other city, regardless of population now or hereafter, the 
rate agreed on with such city may be charged, the matter of 
transfers being there left to the company, subject to agree- 
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ment with the city, and the penal code applicable in the one 
city identified by the law can have no force. It seems to me 
that, a:s to the city identified in the act, the law, on the hypo- 
esis now under view, would be special and local, since it 
could never apply to street railroad business by corpora- 
tions organized under the act of 1861 in any other part of 
the state ; and as to that portion of the state, other than the 
one city, it would be special and local, since it could not ap- 
ply to the one city. 

Sec. 22 of Art. 4 of the constitution of Indiana reads : 
"The general assembly shall not pass local or special laws in 
any of the following enumerated cases, that is to say, regulat- 
ing the jurisdiction and duties of justices of the peace and 
of constables, for the punishment of crimes and misdemean- 
ors, and so forth," enumerating fifteen additional subjects. 
Sec. 23, following in the same article, reads: "In all the 
cases enumerated in the preceding section, and in all other 
cases where a general law can be made applicable, all laws 
shall be general and of uniform operation throughout the 
.state." Section 13 of Art. 11 reads: "Corporations other 
than banking shall not be created by special act, but may be 
formed under general laws." 

From the language of Sees. 22 and 23, when read to- 
gether, it will appear that a "local or special" law is any 
law which is not "general ;" that is to say, "of uniform op- 
eration," as applied to similar conditions "throughout the 
state." Assuming the validity of the enactment of 1897, 
then the law of which the enactment forms a part is "local 
or special," since it is not "general and of uniform operation 
throughout the state." The people of Indiana said in their 
constitution that "when a general law can be made applica- 
ble, all laws shall be general of uniform operation through- 
out the state." Also that "corporations other than banking 
* * * may be formed under general laws ;" in other 
words, that a general law can be made applicable when the 
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formation of business corporations is the subject matter of 
legislation. These propositions, when read together, ex- 
press the meaning that any law for the formation of corpora- 
tions must be general ; that is to say, of uniform operation 
under like conditions throughout the state. The question 
whether or not a general law can be made applicable to the 
matter of corporate organization for enterprises of business 
and profit is thus foreclosed in the constitution itself. Upon 
this question no discretion or power of deciding is vested 
in the legislature or the courts of the state. A law for the 
formation of street railroad corporations must be general; 
that is to say, of uniform operation under similar conditions 
throughout the state, otherwise it is void. If the enactment 
of 1897 be held valid, then as an amendment it displaces a 
portion of the act of 1861, and becomes itself part of the 
law. The effect would be to make the entire law for the 
formation of street railroad corporations local and special. 
Therefore the enactment of 1897 is unconstitutional and 
void. 

As to any other law on any one of the seventeen subjects 
mentioned in Sec. 22 of Art. 4 of the constitution, and as to 
Any law for the formation of corporations for business and 
profit, the question whether such law may be local or special, 
or must be general, as these terms have already been ex- 
plained, is settled in the constitution itself. Such law must 
be general, meaning of uniform application to similar condi- 
tions whenever they arise and wherever they exist in the 
state. Any law upon any other subject may be special or 
local, provided a general law cannot be made applicable to 
such subject. Concerning this last proposition the supreme 
court of Indiana long ago ruled that the question whether 
a general law could be made applicable was a judicial ques- 
tion upon which the judgment of the legislature was not 
conclusive, and this, I suppose, upon the ground that it was 
for the courts to construe the constitution. Later, that 
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court reversed this ruling and held that the judgment of the 
legislature was conclusive ; but never, so far as I am advised, 
until the Nivin decision, did that court suggest or intimate 
that the express declaration by the people of Indiana in their 
constitution, namely, corporations for business and profit 
"may be formed under the general laws," left the legislature 
at Hberty to decide that such corporations could not be 
formed under general laws. 

In the case at bar the charter agreement between the cor- 
poration and the state on the matter of rates, as expressed in 
Sec. 9 of the act of 1861, subject to the conditions of Sees. 
12 and II, was the chief consideration which induced the 
acceptance of the charter by the corporators, the expendi- 
tures by the corporation in the streets of Indianapolis, and 
the investment in the railroad property by this complain- 
ant. Under Sec. 11 the security, aside from the wisdom 
and fairness of the legislature, was that an amendment could 
be made otherwise than by an enactment which would still 
leave the law, as a whole, "general and of uniform opera- 
tion" upon all corporations formed, or to be formed, under 
it, or at least upon all such corporations formed, or to be 
formed, as could be associated for legislative purposes by 
any germane and appropriate classification. No such classi- 
fication is made by the act of 1897. To the contrary, upon 
this proposition I find nothing in the opinion in the Navin 
case. I may here add that, while the constitutional inhibi- 
tion is against "local or specific laws," the court rules in 
the Navin case that it is not material whether the act of 1897 
be "local" or not, the decision resting upon grounds entirely 
distinct from that question. 

The charter contract says : "This act may be amended 
at the discretion of the legislature." Is the enactment of 
1897 an amendment to "this act" within the meaning of the 
foregoing reservation? This is the question — and it con- 
cerns the construction of the charter contract. Whether 
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the act of 1897 is an amendment, and what discretion the 
legislature is vested with — in other words, whether the act 
of 1897 would break, or be in accord with the contract de- 
pends upon the sense of certain provisions in the constitu- 
tion of Indiana. I now call attention more specifically to 
the state decision in the Navin case. Mr. Justice Monks 
says in the opinion : 

"It is insisted by appellant that the act of 1897 is uncon- 
stitutional because it impairs the obligation of a contract. 
Counsel for appellant do not point out any contract, the ob- 
ligation of which is impaired by such act. 

"If it is the contract under which the street railway com- 
pany took possession of the streets of Indianapolis and 
constructed its tracks, it is sufficient to say that the city was 
not authorized to enter into any contract which would pre- 
vent the legislature from legislating upon the subject of 
fares. It is settled law that the legislature has the power to 
reasonably regulate the rates of fare for transportation of 
passengers within the state on street railways." 

Here a number of cases are cited ; but they are upon the 
general proposition that where there is no charter contract 
on the matter of rates, legislation looking to reasonable 
rates is competent. Not one of the citations concerns any 
street railroad corporation organized under the act of 1861. 
The opinion proceeds : 

"Besides Sec. 11 of said act of 1861, being Sec. 5,463, 
R. S. 1894, Sec. 4,153, R. S. i88i, expressly reserves to the 
legislature the right to amend or repeal said act at its dis- 
cretion. 

"The right of the legislature, however, to regulate the fare 
upon street railroads organized under the act of 1861, does 
not depend upon the reservation of the right to amend or 
repeal the act in Sec. 1 1 of the act, that power would exist, 
even if the right to amend or repeal the act had not been 
reserved." 
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How can this be ? If Sec. 1 1 were omitted, the legislature 
could not touch the subject of rates. Note the quotation 
made above from the Reagan case. Does the supreme court 
of Indiana mean that where a charter contains no reserva- 
tion of power to amend, such reservation is implied ? or that 
the vested rights of a corporation, organized under a gen- 
eral corporation law which contained no reservation of 
power to amend, can be disturbed by any subsequent 
amendment ? 

The opinion goes on : 

"In order to exempt a common carrier from legislative 
control over its rates of fare, it must appear that the exemp- 
tion was made in its charter by clear and unmistakable lan- 
guage, inconsistent with the exercise of such power in the 
legislature." 

If Sec. II had been omitted, then, as said, the charter 
agreement between the corporation and the state would 
have been that the directors of the corporation could fix 
the rates, subject to no condition or limitation other than 
the agreement with the city. As the case stands, the grant 
to the corporation as to the rate is subject to the condition 
or limitation other than the agreement with the city and 
the agreement with the state that the legislature might, 
within the appropriate constitutional restrictions, repeal or 
amend the act of 1861. 

If the learned writer of the opinion means that, in addi- 
tion to a contract covering the subject of rates, there must 
also appear in the charter an express exemption from such 
legislative action as might be competent if there were no 
contract at all — which would be competent, for instance, 
as respects a carrier chartered by some other state — I can- 
not agree with him. The three citations made by Mr. Jus- 
tice Monks, among which are Banking Company v. Smith, 
supra, and the Railway Company v. Iowa, supra, are to the 
point, as above stated herein, that if the charter contract 
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covers the matter of rates, legislative interference in that 
behalf, otherwise than within the terms of the contract, is 
unauthorized. The state opinion goes on : 

"Appellant (meaning the city of Indianapolis) had the 
power to prescribe the terms upon which and the time for 
which a street railway company organized under said act of 
1 86 1 should occupy the streets of said city, but such con- 
tract when made was subject to the right of the legislature 
to amend or appeal said act at its discretion, and no con- 
tract made by the city with the street railroad company could 
prevent the exercise of such power by the legislature." 

Now follows the conclusion drawn by Mr. Justice Monks 
from those portions of his opinion herein above quoted : 

"It is clear, therefore, that said act of 1897 does not impair 
the obligation of any valid contract of either the state or 
the appellant." 

If in view of constitutional limitations touching the legis- 
lative function as to laws for the formation or creation of 
corporations, the act of 1897 be not competent as an amend- 
ment to the act of 1861, then said act of 1897 certainly does 
impair the obligation of the charter agreement, as well as 
the obligation of the contract made with the city — and this 
in violation of the constitution of the United States. 

The learned writer of the state opinion characterizes the 
enactment of 1897 as "a mere regulation of an existing cor- 
poration." In so doing he still has reference to the police 
power as the untrammeled source of legislative authority for 
the enactment. But the state contracted that no amend- 
ment which would leave the act as amended a special or 
local law should be made. The point is that the enactment 
of 1897 is not the kind of amendment which it was stipu- 
lated in the charter agreement could be made. The long 
settled doctrine, that the twelve sections of the act of 1861 
constituted the contract between the state of Indiana and 
any corporation organized under that act and the terms of 
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that contract are ignored in the state opinion. The cita- 
tions to the proposition that the act of 1897 is "a mere regu- 
lation of an existing corporation," concern what may be 
done when the state is not fettered by its own agreement, 
upon the face of which the other contracting party has 
acted and expended his money. 

It is said in the state opinion that the legislature, since the 
adoption of the present constitution in 1851, has occasional- 
ly and by some special specific enactment "enlarged the 
powers and privileges" of some particular corporation or- 
ganized by special charter prior to 185 1. Surely the legis- 
lature could not diminish the powers and privileges 
(so as to destroy the vested property right) grant- 
ed by a special charter to a business corporation, 
unless by a term in the charter reserving that power. 
The argument seems to be, however, that in view of the 
legislative practice referred to touching old corporations 
under special charters, the grant of an additional power or 
privilege to an existing corporation is not inhibited by the 
words in the constitution — "corporations * * * shall 
not be created by special act." It is thence apparently in- 
ferred that a special enactment like that of 1897, destroying 
the right previously vested in the defendant railway com- 
pany to fix the fare on its lines at S cents, is not unconstitu- 
tional. But the scope of the agreement between the state 
and the defendant company is that any such change on the 
subject of fares must be by an amendment which, when put 
into the charter, would still leave that instrument a general 
law for the formation of street railroad corporations ; that 
is to say, a law uniform in operation under like conditions 
throughout the state. 

If before this defendant company was organized, or, pos- 
sibly, if before this complainant took its mortgage, the su- 
preme court of Indiana had decided that an enactment tak- 
ing from the street car companies of one particular city the 



STREET RAILWAY LAW. 93 

power to fix rates as agreed upon with that city was, within 
the terms of the Indiana constitution, an amendment of the 
act of 1861, the case here would be dififerent. But, as the 
matter stands, it seems impossible to say that the parties 
litigant here are not entitled to the opinion of this court, 
treating the decision of the supreme court of Indiana with 
respectful and careful consideration, but not as of binding 
force. Apart from the diverse citizenship of the parties, 
there is here distinctly the question whether or not the en- 
actment of 1897 impairs the obligation of the charter con- 
tract — whether or not the enactment of 1897 does not violate 
the constitution of the United States. The decision of the 
Indiana court — assuming that appellant in that case was 
entitled to and did make upon the record the federal ques- 
tion — is not final, but subject to review by tne supreme 
court of the United States. In Burgess v. Seligman, be it 
noticed, there was no federal question, and the decision of 
the state supreme court was final and conclusive upon the 
parties and st^te courts. 

In Adams Express Company v. Ohio, 165 U. S., 194, the 
decision of the supreme court of Ohio upon the question 
whether the tax law in controversy violated the constitu- 
tion of Ohio, was held final ; but this feature of that case 
raised no federal question. The state of Ohio has made no 
contract the sense of which was to turn on the meaning of 
the Ohio constitution as authorizing, or not authorizing, 
such legislation. In deciding merely that the statute in 
question was not in violation of the constitution of the 
state, the supreme court of Ohio had no federal question 
before it. But the construction of the statute, apart from its 
relation to the constitution of Ohio by the Ohio court, was 
not taken as final by the federal courts. There was no 
claim made that the law, if valid, would break the obligation 
of any contract to which the state was or was not a party ; 
but it was contended that the act violated certain other pro- 
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visions of the national constitution. On this contention 
the opinion of the supreme court oT Ohio was not treated as 
conclusive. The federal courts followed that court merely 
because they agreed with it. 

The federal question is more distinctly to the front in the 
case at bar than even in Reagan v. Farmers' Loan & Trust 
Company. In the latter case it did not appear that the char- 
ter contract contained any express provision as to rates. 
The court inquired whether an engagement by the state to 
permit reasonable rates was not an implied term in the 
charter contract, and ruled that this inquiry brought the 
charter contract into the case for construction. If the char- 
ter contract contained such an implied term, then the ques- 
tion would be whether the statute objected to in the case 
was in violation of that contract. Following is the language 
of Mr. Justice Brewer : 

"Still another matter is worthy of note in this direction. 
In the famous Dartmouth College case, 4 Wheat., 518, it 
was held that the charter of a corporation is a contract 
protected by that clause of the national constitution which 
prohibits a state from passing any law impairing the obliga- 
tion of contracts. The International & Great Northwestern 
Railroad Company is a corporation created by the state of 
Texas. The charter which created it is a contract whose 
obligation neither party can repudiate without the consent 
of the other. All that is within the scope of this contract 
need not be determined. Obviously one obligation assumed 
by the corporation was to construct and operate a railroad 
between the termini named ; and, on the other hand, one 
obligation assumed by the state was that it would not pre- 
vent the company from so constructing and operating the 
road. If the charter had in terms granted to the corporation 
powers to charge and collect a definite sum per mile for 
the transportation of persons or of property, it would not be 
doubted that that express stipulation formed a part of the 
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obligation of the state which it could not repudiate. 
Whether, in the absence of an express stipulation of that 
character, there is not implied in the grant of the right to 
construct and operate the grant of a right to charge and 
collect such tolls as will enable the company to successfully 
operate the road and return some profit to those who have 
invested their money in the construction, is a question not 
as yet determined. It is at least a question that arises as 
to the extent to which the contract goes, and one in which 
the corporation has the right to invoke the judgment of the 
courts ; and if the corporation, a citizen of the state, 
has the right to maintain a suit for the determination 
of that question, clearly a citizen of another state, 
who has under the authority of the laws of the state 
of Texas, become pecuniarily interested in, equitably 
indeed the beneficial owner of, the property of the 
corporation, may invoke the judgment of the federal courts 
as to whether the contract rights created by the charter, and 
of which it is thus the beneficial owner, are violated by sub- 
sequent acts of the state in limitation of the right to collect 
tolls. Our conclusion from these considerations is that the 
objection to the jurisdiction of the circuit court is not 
tenable." 

I may here add, in connection with the matter above 
quoted, that the Reagan case must necessarily be under- 
stood as presenting a federal question, and not only a fed- 
eral question, but a question which concerned "the con- 
struction or application of the constitution of the United 
States," or a question which concerned "the constitution or 
law of a state," as being in contravention of the constitution 
of the United States." Otherwise the Reagan case could 
not have gone, in the first instance, to the supreme court 
of the United States, but must have gone to the court of 
appeals of the fifth circuit. It will be seen from the fore- 
going quotation from the opinion of Mr. Justice Brewer 
what one federal question was. 



96 STREET RAILWAY LAW. 

In the case at bar there can be no inquiry as to the rea- 
sonableness of the 3-cent rate, or the unreasonableness of 
the 5-cent rate, unless the enactment of 1897 be, within the 
terms of Sec. 11, when read in the light of constitutional 
restrictions, an amendment to "this act," meaning the act 
of 1861. If the enactment of 1897 be void, then the city and 
Mr. Wiltsie, in enforcing it, would be mere wrongdoers. 
The bill avers, in effect, that if no injunction be granted, the 
railway company will either obey the "law," through fear 
of the city and defendant Wiltsie, in which case the com- 
plainant's security will be diminished in value, or, in defi- 
ance of the city and defendant Wiltsie, refuse to obey, in 
which case the security will be destroyed. Under the cir- 
cumstances, and assuming the act of 1897 invalid, can the 
defendants, the city and Wiltsie insist as against this bill 
that complainant must show that a reduction from 5 cents to 
3 cents in the fares would make the income from the mort- 
gaged property insufficient to pay operating expenses and 
the interest on the mortgage debt ? Does it lie in the mouth 
of a mere wrongdoer, as against a proceeding to stop the 
wanton destruction or impairment in value of a given prop- 
erty, to object that since the complainant holds the propei'ty 
as security for a debt he can have no cause of complaint 
without a specific showing that there will not be enough 
value left after the proposed spoliation to satisfy the debt ? 

The complainant's lien attaches as much to that portion 
of the property which is to be destroyed as to any other. The 
general owner, whose management of mortgaged property 
is objected to by a mortgage, may urge that what he pro- 
poses to do with said property will still leave ample security ; 
but what right would a mere wrongdoer have as against 
even a mortgagee to destroy any portion of the propertv 
pledged ? 

The demurrer is overruled, the motion to dissolve the in- 
junction is denied, and complainant's motion to amend is 
allowed, 
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Condemnation Proceeding by One Street Railway Com- 
pany Against Another. 

One street railroad company can not maintain condemna- 
tion proceedings against another to acquire the use of a 
portion of its road in the street until it has first obtained 
the consent of the property owners and local authorities 
to use the street. 

Consent given by the local authorities and property 
owners to one company to operate its road in the street is 
not sufficient to authorize another company to come into 
the street, notwithstanding the new company is to use the 
same tracks and appliances as the old one in operating its 
cars. 

Yann, J., in the opinion of the court says : 

If the consent of the local authorities or of the abutting 
owners is required to enable the appellant to extend or oper- 
ate its road through Broadway, under the circumstances, 
this proceeding can not be maintained until the requisite 
consent has been obtained. If it is required at all, it must 
be had before the proceeding is begun, for the statute in 
providing that the consent "shall have been first obtained" 
makes it a condition precedent. As said by this court, 
when construing a similar statute under somewhat similar 
circumstances : " Sufficient vitality and strength to go on 
with and construct a railroad do not exist * * * until 
infused by the consents of the local authorities and property 
owners." (Matter of appHcation of Rochester, etc., Rail- 
road, 123 N. Y., 351, 358.) It is, however, insisted that the 
appellant does not seek to build a railroad through Broad- 
way, but to acquire the right to use a road already built 
after consent has been duly obtained from all sources re- 
quired. 

It is true that the appellant does not intend to build a 
railroad through Broadway in the sense of laying a track 
there, but it does intend to "extend and operate" its railroad 
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by SO using the tracks of the respondent as to unite the two 
sections of its own road. Tracks alone do not constitute a 
railroad within the meaning of the statute which declares 
that a railroad shall not be "built, .extended or operated" 
until certain preliminaries have been compHed with. Cars 
and other appliances are required in order to make or oper- 
ate a railroad. If the appellant shall finally succeed in 
acquiring the right to run its cars for a short distance on 
the respondent's tracks, it will still be operating its own 
railroad, not that of another company, over that part of its 
route as well as any other. It clearly would not be oper- 
ating the respondent's railroad, but using a portion of the 
tracks of the respondent to operate its own railroad. Two 
different companies can not operate the same railroad at 
the same time, although both may use the same tracks in 
part to operate their respective roads. 

When the statute provides that '"any street surface rail- 
road company may use the tracks of another street surface 
railroad company" upon certain conditions, permission "to 
use the tracks" implies use for the purpose of operating its 
cars thereon. Manifestly no other use is intended. A 
railroad is none the less in operation between two points, 
because it runs its cars for a part of the way over the tracks 
of another road. When a railroad corporation acquires the 
right to run its cars over a street, whether upon its own 
track or that of another, that right becomes a part of the 
railroad, and in exercising that right the corporation oper- 
ates its own road. The operation of a railroad includes the 
running of cars ; and when a company runs its own cars, 
receives its own passengers and collects its own fares over 
a continuous route of four miles, and all the trackage be- 
longs to it except a connecting link of a few hundred feet 
in the middle, which it acquires the right to use through 
the power of eminent domain, we think it is to be regarded 
as operating its own railroad over the entire route, within 
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the meaning of the Constitution and the statute. The pro- 
liibition is in the disjunctive, and is directed against opera- 
tion the same as it is against construction. 

It is further insisted that where one company has the 
consent of both local authorities and abutting owners to 
build and operate a railroad through a street, no further 
consent from either of those sources is necessary to enable . 
a second company to use the tracks of the first, and hence 
that neither the Constitution nor the statute applies to the 
case in haiid. 

The consent required is not simply to the laying of the 
tracks, but also to the operation of the road. When the 
municipal authorities consented that the respondent might 
operate its road through Broadway, they did not consent 
that another company might operate a distinct and inde- 
pendent line through that street. The operation of one 
railroad might cause so slight an interference with the use 
of the street as not to seriously impair its usefulness, where- 
as, if two or more railroads were permitted to operate their 
lines through the street it might virtually destroy it for the 
ordinary purposes of a highway. 

The danger of crossing at grade steam surface railroads, 
of which there are two running across the strip in question, 
would be greatly increased by the traffic of several street 
railroads, which shows the necessity of keeping the subject 
thoroughly under the control of the public authorities of 
that legislation. So an abutting owner might be willing 
to permit one company to operate its line through the street 
in front of his property, which would involve the passage 
of but three or four cars an hour, but not be willing that 
several companies should have that privilege, which might 
involve the passage of a car every two minutes. It is not 
the laying of tracks but the running of cars that constitutes 
the chief burden both upon the street and the property of 
the abutting owners. Consent to the burden of one road 
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should, in reason, be limited to that road with whatever 
increase of business it may have, but should not be extended 
to as many roads as can crowd their cars into operation 
upon the street. It would be an unreasonable construc- 
tion to hold that this is what the public authorities or the 
private citizens intend when they consent to the building 
and operation of a street railroad. 

Instead of an advantage to the public, or to those owning 
property on the street, which is the inducement to obtain 
consent, it might result in a heavy and unexpected burden 
upon both, without any power to prevent it, and yet with 
no intention to consent to it. It would be a perversion of 
the consent given by extending it far beyond the intention 
of the parties. The object of the statute is to protect the 
public against injury to the streets, without the consent of 
their representatives, and also to protect the property of 
the citizen against injury without his personal consent or 
the consent of a majority of the abutting owners, or where 
the refusal to consent is unreasonable, the order of the Ap- 
pellate Division of the Supreme Court. The consent thus 
required is of such importance as to be imbedded in the 
Constitution itself, not in the interest of railroad corpora- 
tions, but of private and public rights. 

The statute, however, goes a step farther than the Consti- 
tution, by providing, through Section 102 of the Railroad 
Law, additional protection to the public by prohibiting a 
second company from laying a track in a street already 
occupied by the track of another company, and thus inci- 
dentally protecting the latter from competition on the same 
street without compensation. Sections 91 and 102 relate 
to the same general subject, and should be construed to- 
gether. The latter does not provide an alternative right, 
but is an additional requirement to regulate the construc- 
tion and operation of street railroads so that the public 
interests may be promoted and private rights protected. 
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(In re 34th St. R. R. Co., 102 N. Y., 343.) Construed as an 
alternate provision, it would be in violation of the Con- 
stitution, for it would authorize the operation, if not the 
construction, of a street railroad without the consents re- 
quired by that instrjiment. Even if the old road should 
consent, under Section 102, the new road could neither 
extend nor operate without the consents required by Sec- 
tion 91. 

We agree with the reasoning of the learned Appellate 
Division in this case, and should have adopted their opin- 
ion as our own had it not been silent upon the question as 
to the necessity of consent on the part of property owners. 
In order to avert further litigation in this as well as in other 
cases that may arise, we have deemed it our duty to express 
our views upon that subject also. 

We think that when consent is given either in behalf of 
the public, or the abutting owners, to one company, it is 
for its own use and not for the use of an indefinite number 
of other companies, regardless of the interests of the city or 
of the owners of property on the street. 

(New York Court of Appeals. The Colonial City Trac- 
tion Co. vs. The Kingston City Railroad Co., 30 Chicago 
Legal News, 73.) 

Injury to Person Alighting from Car — Duty of Railway 
Company — Attempting to Bribe Jurors. 

Appellee was injured while alighting from one of appel- 
lant's horse cars, and brought suit for damages against 
appellant, claiming that he was injured by the negligence 
of appellant's servants. 

The appellant having stopped its car, the appellee was 
not thereafter bound to notify the appellant that he wished 
to get of¥ and take his children off the car ; but the appel- 
lant was bound to exercise the greatest care, to take notice 
of what the appellee was doing: Chicago W. D. Ry. Co. 
V. Mills, 105 III, 63, 68, 72. 
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When an ordinary steam railway train, moving and stop- 
ping for the reception and discharge of passengers only at 
regular stations, stops at a place not designated for the 
reception or discharge of passengers, it is perhaps not the 
duty of the carrier to keep watch of the movements of the 
passengers who may see fit to get off at such place ; but in 
respect to street cars in a city, the rule, because of the prac- 
tice of the people and the permission of the carriers, is dif- 
ferent. The duty of a common carrier is that it should 
exercise the highest degree of care, skill and diligence for 
the safety of its passengers that it is practicable and consist- 
ent with the efficient use and operation of its cars : R. R. 
Co. V. Arnol, 144 111., 271, and cases cited ; W. C. St. R. R. 
Co. V. Martin, 47 App., 615 ; N. C. St. R. R. Co. v. Wixam, 
51 App., 312. 

After the jury in the court below had rendered its verdict 
in this case, the court publicly announced in the court 
room that two of the jurors had been corruptly approached 
and offered a bribe by some one, unknown, to bring in a 
verdict for the defendant, this being communicated to the 
court by said jurors while the trial was in progress. This 
public announcement after the verdict was the first knowl- 
edge of either parties or counsel in the case, of that fact. 
We think this was a mistaken course on the part of the 
trial judge. He, no doubt, was conscientious, believing it 
to be in the interest of justice to keep the attempted bribery 
secret, but we are clear this was error. 

Counsel having given us no assistance on this question, 
by the citation of any authorities, and we have not felt it was 
necessary to support our views by extended reference to 
precedents, but are satisfied with the 'reason and correct- 
ness of the statement in 2 Thompson on Trials, 2560, to the 
effect that a corrupt attempt to influence the verdict of a 
jury by other means than evidence and argument in open 
court, on grounds of public policy, is always ground for a 
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new trial, without reference to the merits of a case, and 
whether successful or not: Heiifron v. Gallupre, 55 Me., 
565 ; and Nesmilh v. Chnton Fire lasurance Co., 8 Ab. Pr. 
Rep. 141. 

The case at bar is a close one, both on the question of 
care by the appellee and the negligence of appellant, and no 
one can say but the verdict was affected by the efforts to 
bribe the two jurors. The trial should certainly not have 
continued without a knowledge by the parties of the fact, 
and their consent. For errors noted the judgment will be 
reversed and the cause remanded. 

(Appellate Court of IlHnois, West Chicago Street Rail- 
way Co. V. Luke, 30 Chicago Legal News, 82.) 

Ordinance Requiring Fenders on Electric Cars — Validity 
of Ordinance. 

An ordinance requiring proper and suitable fenders on 
the front of electric cars to prevent accident, and making 
it unlawful to operate them in the streets without such 
fenders, is held to be a valid exercise of the power to regu- 
late the use of the streets. 

(Suprelne Court of New Jersey, State ex rel. Cape May, 
etc., Ry. Co. v. Cape May, 3.6 Lawyer's Reports Annotated, 
633-) 

Change from Horse Railway to Electric Railway — Not an 
Additional Servitude. 

The conversion of the existing single track horse car 
railway into a double electric railway under legislation and 
municipal authority is not an additional servitude on the 
street for which abutting owners are entitled to compen- 
sation. 

(Supreme Court of Virginia, Reid v. Norfolk City Rail- 
way Co., 36 Lawyer's Reports Annotated, 274.) 
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Exclusive Grant for Use of Streets for Street Railroad 
Purposes — In Excess of Powers of Municipal Corpora- 
tion. 

The grant of an exclusive privilege or tise of the streets 
for street railroad purposes is in excess of the powers of the 
municipal corporation under a statute providing that its 
consent must be obtained and that the railway shall be 
under such regulations and upon such terms and conditions 
as the municipality may prescribe. 

(Supreme Court of Michigan, Detroit Citizens' Street 
Railway Company v. Detroit, 35 Lawyer's Reports Anno- 
tated, 859.) 

Assignment of Claims for Personal Injuries. 

The sale or assignment of an action for injuries to the 
person is against public policy and void. 

A contract whereby a client is prevented from settling 
or discontinviing his suit is void. 

In the opinion of the Court, Philhps, Chief Justice, says : 

On the grounds of public policy the sale or assignment of 
actions for injuries to the person are void. The law will not 
consider the injuries of a citizen whereby he is injured in 
his person to be, as a cause of action, a commodity of sale. 
On other grounds assignability is not legal. 

In this discussion of the question of assignability of 
causes of action for torts, courts have usually based the de- 
cision on the theory that where no cause of action survived. 
is was assignable. Is that the sole test ? 

Bingham's Principles of Eq., pp. 218, 219, states: 

"So, too, equity will not recognize assignments of cer- 
tain species of property, which would be against the policy 
of the law to allow the owners to part with. These are pen- 
sions given as rewards for extraordinary services, pay or 
half pay in the army, the salaries of judges, and other rev- 
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enues and emoluments of a kindred character, which rea- 
sons of state require should remain always for the benefit 
of the person to whom they were originally given. * * * 
Yet in all these cases any balance unpaid at the time of 
death would survive to the present representative, but the 
right of assignment is precluded on principles of public 
policy." 

Pomeroy, in his work on Eq. Jurisprudence, says : 
"Sec. 1275. It becomes important, then, in fixing the 
scope of the equity jurisdiction, to determine what things 
in action may thus be legally assigned. The following cri- 
terion is universally adopted. All things in action which 
survive and pass to the personal representative of a dece- 
dent creditor as assets or continue as liabilities against the 
representatives of a decedent debtor, are, in general, thus 
assignable; all which do not thus survive, but which die 
with the person of the creditor or of the debtor, are not 
assignable. The first of these classes, according to the doc- 
trine prevailing throughout the United States, includes all 
claims arising from contract, express or implied, with cer- 
tain well defined exceptions; and those arising from torts 
to real or personal property, and from frauds, deceits and 
other wrongs, whereby an estate, real or personal, is in- 
jured, diminished or damaged. The second class embraces 
all torts to the person or character where the injury and 
damage are confined to the body and the feelings ; and also 
those contracts, often implied, the breach of which pro- 
duces only direct injury and damage, bodily or mental, to 
the person, such as promises to marry, injuries done by the 
want of skill of a medical practitioner, contrary to his im- 
plied undertaking, and the like ; and also those contracts, 
so long as they are executory, which stipulate solely for 
the special personal services, skill or knowledge of a con- 
tracting party." 

Here is a distinction clearly drawn between injuries to 



106 STREET RAILWAY LAW. 

property and injuries to the person. This distinction rests 
on a sound principle. If a person receives injuries to his 
person through neghgence of another they are, by our 
statute, Sec. 123 of Ch. 3, made to survive. By Ch. 70, 
where death results from such injuries caused by such negli- 
gence of another the action shall survive, but is brought 
for the exclusive benefit of the widow and next of kin. The 
administrator can not recover damages for the estate and 
at the same time recover for the exclusive benefit of the 
widow. Statutes like Ch. 70 are in force in most of the 
states. May a person injured assign the cause of action 
immediately after his injury, and then in case of his death 
from that injury legally make that assignment bar a re- 
covery by the administrator for the exclusive benefit of the 
widow and next of kin? The purpose of Ch. 70 was not 
for the benefit of a deceased person, but for that of the 
widow next of kin. 

If an assignment on the basis of the survivor of- the action 
was the sole test, then in the case mentioned the assignment 
would be valid. But the very purpose of the survivor as 
created by the statute is for the benefit of the widow and 
next of kin, which the law would not permit to be defeated. 
Whether the action be for assault and battery or injuries 
caused by the negligence of another, still the same rule at- 
tains and is included by the term, actions for injuries to the 
person, and as a possible result of such an assignment the 
purpose of the law might be defeated. Courts have with- 
out any exception steadily held that an action for injuries 
to *-he body was not assignable. 

These actions did not survive at common law, and stat- 
utes providing for such survival have had their birth since 
tlie ])assage of Lord Campbell's act in 1852, which by Ch. 70 
of our Revised Statutes is substantially adopted. 

If such actions are held assignable on the sole 'ground of 
.>urvivor, those or assignees in bankruptcy, or under the 
benefit of creditors, would take the cause of action. 
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This principle that actions for personal injuries are not 
assignable is well sustaiiied by authority in Rice v. Stone, 
I Allen, 568 ; it was held that an assignment of a claim for 
personal injuries is void, although made after verdict but 
before judgment m an action to recover damages for such 
injury. 

The court says : Such claims were not assignable at com- 
mon law. On the contrary, a possibility, right of entry, thing 
of action, cause of suit or title for condition broken, could 
not be granted or assigned over at comman law. But this 
ancient doctrine has been greatly relaxed. Commercial 
paper was first made assignable to meet the necessities of 
commerce and trade. Courts of equity also interfered to 
protect assignments of various choses in action, and after 
a while courts of law recognized the validity of such assign- 
ments, and protected them by allowing the assignee to use 
the name of the assignor for enforcing the claim assigned. 
And at the present day claims for property and for torts 
done to property are generally to be regarded as assignable, 
especially in bankruptcy and insolvency. There may be 
exceptions to this doctrine, but they need not be discussed 
here. But in respect to all claims for personal injuries, the 
questions put by Lord Abinger, in Howard v. Crowther, 8 
M. & W., 603, are applicable: Has it ever been contended 
that the assignees of a bankrupt can recover for his wife's 
adultery or for an assault? How can they represent his 
aggravated feelings ? And we may add the broader inquiry 
— has any court of law or equity ever sanctioned a claim by 
an assignee to compensation for wounded feelings, injured 
reputation or bodily pain sufifered by an assignor? There 
were two principal reasons assigned why the assignments 
above mentioned were held to be invalid at common law. 
One was to avoid maintenance. In early times mainte- 
nance was regarded as an evil, principally because it would 
enable the rich and powerful to oppress the poor. This 
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reason has in modern times lost much but not the whole of 
its force. It would still be in the power of Htigious persons, 
whether rich or poor, to harass and annoy others if they 
were allowed to purchase claims for pain and sufferings and 
prosecute them in courts as assignees. And as there are 
no counterbalancing reasons in favor of such purchases, 
growing out of the convenience of business, there is no 
good ground for a change of the law in respect to such 
claims. 

The other reason is a principle of law applicable to all 
assignments, that they are void unless the assignor has 
either actually or potentially the thing which he attempts to 
assign. A man can not grant or charge that which he has 
not. 



The second proposition to be determined is, is a contract 
by which the person in whose name the action is brought 
and to whom it belongs restricted from compromising or 
settling such claim because of a contract to that effect ? In 
other words, is such a contract valid and binding ? The law 
does not discourage settlements in cases for personal inju- 
ries. Whether a cause of action exists, its nature and 
amount are always involved in uncertainty, and a defendant 
has a right to buy his peace. The plaintiff has a right to 
compromise and avoid this anxiety resulting from a cause 
pending to which he is a party. Any contract whereby a 
client is prevented from settling or discontinuing his suit is 
void, as such agreement would foster and encourage litiga- 
tion: Lewis V. Lewis, 15 Ohio, 715 ; Elwood v. Wilson, 21 
la., 523 ; Foster v. Jacks, 4 Wall., 334 ; Boardman v. Thomp- 
son, 25 la., 487; Greenhood on Public Policy, 474; Kriber 
V. Johnson, Miss. 70 N. W. R., 305. 

(Supreme Court of Illinois, North Chicago Street Rail- 
way Co. V. Ackley, 30 Chicago Legal News, 156.) 
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Running Electric Cars at Rapid Rate Over Much-Fre- 
quented Crossing — Proof of Want of Contributory Neg- 
ligence by Person Injured. 

Running an electric car at an unusually rapid rate over 
a much-frequented crossing, when the usual rate was from 
12 to 14 miles per hour, was such negligence as constitutes 
little less than wanton and reckless negligence of human 
life, but it is held that some slight proof at least of a want 
of contributory negligence was required in case of a man 
killed by the car and found about 45 ft. from the crossing 
at which he had stepped from another car. 
■ (Supreme Court of Indiana, Evansville Street Railway v. 
Gentry, 37 Lawyers' Reports Annotated, 378.) 

License Tax for Revenue Purposes — Exemption of Street 
Railway. 

The exemption of a street railway from a license tax is 
not granted by a mere grant of the privilege of operating 
the road for a term of years, if the license tax is imposed 
under statutory authority, although for revenue purposes 
and not simply for police protection. 

(Supreme Court of Missouri, Springfield v. Smith, 37 
Lawyers' Reports Annotated, 446.) 

Collision of Fire Truck with Street Car — Negligence of 
Driver of Truck. 

Driving a fire truck to a fire so rapidly that on approach- 
ing an electric street car track it is impossible to stop in 
time to avoid a probable collision, constitutes negligence 
on the part of the driver, although by the city ordinances 
he has the right of way. 

(Supreme Court of Michigan, Garrity v. Detroit Citizens 
Street Railway Co., 37 Lawyers' Reports Annotated, 529.) 
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Forfeiture of Franchise for Failure to Operate Street 
Railway. 

Entire failure to operate a street railway for three years 
when the ordinance under which the franchise was exercised 
required cars to run sixteen hours every day in the year 
constitutes a non-user which forfeits the franchise. 

A contract that non-user of street railway tracks for any 
specified time shall not operate as a forfeiture of the fran- 
chise cannot be made by a city, either by ordinance or oth- 
erwise since this would involve an authority to grant the 
right of the use of streets for private purposes. 

The opinion of the Court is in part as follows : 

The question then arises, was the non-user of the fran- 
chises by defendant company' under the circulnstances dis- 
closed by the record sufficient to justify the court in de- 
claring their forfeiture ? In considering this question it m.a> 
be said that the insolvency of the corporation is of no im- 
portance except in so far as it may have a bearing upon the 
question of abandonment of its franchises by defendant, for, 
if defendant continued to discharge its duties to the public, 
it makes no difference whether it was solvent or not. Were 
it otherwise, very many corporations might be ousted of 
their franchises at any time to the great detriment of the 
members thereof, as well also that as the general public for 
whose benefit public corporations and frarrchises are pre- 
sumed to be granted. The sale, however, by the defendant 
company of all its rolling stock, and its failure to operate 
its road for a long time, and then not in accordance with 
the terms of the ordinance, tended very strongly to show 
an abandonment by defendant of its franchises. But 
whether there was an abandonment by defendant of its fran- 
chises or not, the evidence clearly shows that the ordinances 
granting the railroad company the franchises were never 
complied with. Electric cars were run for about three 
months, and then steam cars, which it had no right to run, 
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except upon the eastern extension of the road. It ran steam 
cars for about eighteen months, and for three years next 
preceding the trial it did not operate its road at all, while un- 
der the ordinances, its cars were to be regularly run not less 
than sixteen hours per day during every day in the year. 
In the case of Roanoke Investment Co. v. Kansas City & 
S. E. R. Co., io8 Mo., 50, it is said: "But while it is true 
that mere non-user will not amount to an abandonment, it 
is well settled that an easement acquired by grant, or its 
equivalent, may be lost by abandonment. To constitute 
an abandonment of an easement acquired by grant, acts 
must be shown of such an unequivocal nature as to indicate 
a clear intention to abandon. Curran v. Louisville, 83 Ky., 
628; Dyer v. Sanford, 9 Met., 395, 43 Am. Dec, 399; Hay- 
ford V. Spokesfield, 100 Mass., 491. It is said, however, 
that abandonment will be more readily inferred when the 
easement was granted for public purposes than when it was 
created for private use." In i Beach on Private Corpora- 
tions (Sec. 45), it is said : "It is conceded that a corpora- 
tion may forfeit its charter or franchises for willful mis-user 
or non-user thereof. For it is a tacit condition annexed to 
the creation of every corporation, that it shall be subject to 
dissolution by forfeiture of its franchise for willful mis-user 
or non-user in regard to matters which go to the essence 
of the contract between it and the state." On the same. sub- 
ject Morawetz on Private Corporations says (Sec. 1018) : 
"It has accordingly been held in various cases, that, if a cor- 
poration has assumed the performance of duties for the ben- 
efit of the public generally, it cannot neglect the perform- 
ance of these duties without incurring a forfeiture of its 
franchises. Thus it is the duty of a corporation chartered 
to build a turnpike road to maintain its road in repair as a 
thoroughfare for the public use. . . . The same rule 
undoubtedly applies to other corporations of a similar char- 
acter, such as ferry and bridge companies, canal companies. 
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gas companies, etc." The generally accepted doctrine is 
that the omission of an express duty imposed by the charter 
of a corporation is cause for its forfeiture, and in such cir- 
cumstances the sovereign who granted the charter may in- 
sist on resuming the grant for breach of the duty imposed. 
Com. V. Commercial Bank, 29 Pa., 389 ; Atty. Gen. v. Peters- 
burg & R. R. Co., 6 Ired. L., 456; Erie & N. E. R. Co. v. 
Casey, 26 Pa., 287. And where there has been a willful 
mis-user or non-user by a corporation, it is subject to disso- 
lution by forfeiture of its franchises. Mumma y. Potomac 
Co., 33 U. S., 8 Pet., 281, 8 L. ed., 945 ; Terrett v. Taylor, 
13 U. S., 9 Cranch, 51, 3 L. ed., 653; 38 L. R. A. Chicago 
L. Ins. Co. V. Needles, 113 U. S., 574, 28 L. ed., 1084; Peo- 
ple V. Broadway R. Co., 126 N. Y., 29. "The rule in re- 
gard to acts of mis-user and non-user is that they must re- 
late to matters of the essence of the contract between the 
sovereign and the corporations, and we see no reason why 
that rule should not be applied in the present case. Where 
duties are imposed upon a corporation from motives of pub- 
lic policy, a total neglect of the duty justifies a judgment 
of forfeiture." State Atty. Gen. v. Wood, 13 Mo. App., 139 ; 
Harris v. Mississippi Valley & S. I. R. Co., 51 Miss., 602. 
One of the duties imposed upon defendant by ordinance, 
which it accepted, and in which the pubHc had an interest, 
was to run its cars sixteen hours every day in the year, with 
which there was no compliances on its part, but a total neg- 
lect of its duty ; hence non-user. It was held in State, White- 
cotton V. Hannibal & R. C. Gravel Road Co., 37 Mo. App., 
496, that quo warranto would lie where a corporation is 
charged with mis-user or non-user of its franchise. 

But it is insisted by defendant that relator is estopped to 
maintain this action upon the grounds: First, that by its 
military force it prevented the company, and still prevents 
it, from completing its contract, and entering on the en- 
joyment of its grant; second, that the city, by its common 
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council, passed an ordinance repealing, or attempting so to 
do, the grant made to defendant; third, that relator com- 
pelled the defendant to tear up its turntable, and by reason 
thereof necessitated and required the defendant to change its 
equipment, and to dispose of the equipment purchased by it, 
and then in use ; fourth, that relator, by litigation instituted 
before defendant ceased tO operate the road, rendered im- 
possible the operation of the road on the part of the defend- 
ant, and is, by reason thereof, estopped from taking advan- 
tage of its own wrong. With respect to the first proposition, 
W. J. Smith, president of defendant company, testified, that, 
even if the city had allowed the company to lay a track from 
Main to Walnut streets, it would not have done the com- 
pany any good until it got some right of way from the 
Metropolitan from Walnut to Grand avenue, which it never 
succeeded in doing. It seems that Fifth street between 
Walnut and Grand avenue, upon which there were at the 
time two parallel tracks owned by the Metropolitan Street 
Railway Company, is only 30 ft. between the curbs, and 
that there was no room for another track ; hence, unless the 
defendant company could in some way have acquired the 
right to use the Metropolitan tracks, that part of the route 
from Main to Walnut, even had it been constructed, would 
have availed nothing; therefore no justification or excuse 
for not operating the road. Nor do we see how the fact 
that the city may have passed an ordinance repealing, or 
attempting to so do, the grant made to defendant could have 
afforded it any excuse for non-compliance with the ordi- 
nances. It is well settled that estoppel in pais must be 
pleaded, and, as the answer contains no allegation to the ef- 
fect that the city compelled defendant to tear up its turn- 
table, that question cannot be considered by this court. The 
records of the suits mentioned in the fourth proposition are 
not copied into the bill of exceptions, so that it is impossi- 
ble to tell anything about the issues involved in them, or 
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what possible effect they may have had upon defendant's 
failure to operate the road. The only litigation mentioned 
in the answer seems to have been by the city, and the evi- 
dence shows that it resulted in favor of defendant. But 
even the record in this suit is not in the bill of exceptions. 

A further contention is that the record shows that the re- 
lator waived all the causes of forfeiture complained of. This 
contention is based upon Sec. 17 of the ordinance supra, 
which in case of forfeiture by defendant of its franchises for 
failure to comply with the provisions of said section, pro- 
vides that such forfeiture may be had by proceedings insti- 
tuted by said city in its own name in a court of record in 
Jackson county, Missouri, and that if any proceedings be 
not commenced within six months after such forfeiture has 
accrued, the city shall be deemed to waive the effect of such 
forfeiture. The streets of Kansas City are for the use of 
the general public, and its officers had no right to contract 
with defendant by ordinance or otherwise that non-user of 
its tracks by the corporation for the period of six months, 
or any other length of time, should not operate as a forfeit- 
ure of its franchises. To do so would be to recognize the 
authority of the city to grant the right of the use of its 
strfets for private purposes, which it clearly has no right to 
do. To lay railroad tracks in the streets of the city, and 
then not use them, would not be a pubHc use ; and it is only 
in that sense that a city has a right to grant the use of its 
streets to any person or corporation for the purpose of oper- 
ating cars thereon. To grant the use of its streets for a pri- 
vate use would be a misappropriation of the streets, and with- 
out authority on the part of the city. If the city had a right 
to provide by ordinance against the forfeiture of the fran- 
chise of defendant on account of the non-user of its tracks 
for a period of six months, it had the same right to provide 
against its forfeiture for an indefinite period, and thereby 
convert the use which was and could only be public to a 
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private use. State, St. Louis Underground Service Co. v. 
Murphy, 134 Mo., 548, 34 L. R. A., 369. In the case of 
Washington & R. Turnp. Road v. State, 19 Md., 239, it was 
said: "The consequence of the argument that an inability 
to keep the road in good order, owing to want of means, re- 
lieves the company from the duties imposed upon it by its 
charter, would be that the state would be obliged to permit 
the existence of roads impassible, and even dangerous. 
Such, it may safely be asserted, is without support from au- 
thority. In fact, conclusion would seem to be inevita- 
ble, that is (as is conceded) the state can authorize the con- 
struction of a railroad anywhere within her jurisdiction, 
such authority is absolute, and can impose upon her no re- 
striction, no loss of any other of her sovereign rights and 
powers, and cannot operate to close the doors of her own 
courts against her, when she wishes to inquire into the de- 
linquencies of a corporation created by her, and responsible 
to her." 

(Supreme Court of Missouri, State of Mo. v. East Fifth 
Street Railroad Company, 38 Lawyers' Reports Annoted, 
218.) 

Crossing of Trolley and Steam Railway Tracks — Injury 
by Trolley Wire to Person on Freight Train. 

The court concludes its opinion as follows : 

There must be a duty by defendant in error to deceased 
before it can be said it was negligent in stringing its wire 
as it did. Elliott v. Railroads, Sees. 466, 472, and 1251 ; 
Cooley on Torts, 659-60. The latter author says : "The 
first requisite in establishing negligence, is to show the ex- 
istence of a duty which it is supposed has not been per- 
formed." 

The wire in question was strung rightfully, as it must be 
presumed in the absence of proof to the contrary, at the 
place of the accident. It was at a sufficient height to permit 



116 STREET RAILWAY LAW. 

ordinary freight cars to pass under it with the brakeman 
standing on them, and so as to leave a space of four feet or 
more between it and the top of a barrel car. Deceased was 
five feet nine or ten inches in height, and the wire struck 
him on the breast. Defendant in error provided a safe 
passage for the barrel car with two men sitting upon it. That 
is all it should have done. The law does not require that it 
should anticipate every possible circumstance, or state of 
facts liable to occur, which would make it dangerous to 
string its wire at the height it did, only that it should be so 
placed that it was reasonably safe for the passage of persons 
who had the right to pass under it not for persons 
who, for their own convenience or pleasure saw fit to pass 
under it by other than the usual and ordinary methods of 
travel or business. There were forty-nine other cars in the 
particular train on which deceased might safely have stood 
and passed the wire, or sitting on the barrel car he could 
safely have passed it. 

In Ry. Co. V. Walter, 147 111., 64, in regard to the brake- 
man sitting on a high car of a train which passed under a 
bridge, causing his death while in the discharge of his duty, 
the Supreme Court approved an instruction to the efiect 
that the law did not require the railroad company to build 
its bridges of such height that its brakemen can stand on 
the cars and pass under them in safety, and said that the 
only question was whether the bridge was of sufficient 
height that brakemen could discharge their duties with rea- 
sonable safety. 

Certainly it is plain this wire was high enough to allow 
deceased to pass safely under it had he been sitting. This 
was all the duty it could be said defendant in error owed to 
the deceased, if, in fact, it owed him any duty at all. He 
stood upon the barrel car for his convenience or pleasure- 
not because of the call of duty, or in the exercise of his 
right to be there, and no obligation rested on defendant in 
error to protect him from injury on the high car. 
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(Appellate Court of Illinois, Gross v. South Chicago Rail- 
way Co., 30 Chicago Legal News, i86.) 

Responsibility of Master for Act of Servant Contrary to 
Orders, — Horse Freightened by Street Sfrinkler Operated 
by Electricity — Duty of Those in Charge of Cars. 

If a servant is acting in the execution of the orders of his 
master, and by his negligence causes injury to a third party, 
the master will be responsible, although the act of the ser- 
vant was not necessary for the proper performance of his 
duty to his master, or was even contrary to the orders of his 
master. 

Anyone who undertakes to propel a street railway car in 
a condition in which a reasonably prudent man would ap- 
prehend that it would frighten horses is bound to employ 
reasonable means to prevent injury to persons riding or 
driving along the street. 

Where black coats were hanging on a projection at the 
side of a street water sprinkler operated by electricity, by, 
along, and on the tracks of an electric street railway, and the 
coats, by waving to and fro in the wind, or by operation of 
the car sprinkler along the tracks, frightened a well-broken 
horse of gentle disposition, and caused injury to the plain- 
tiff, who was thrown from his carriage, the question whether 
the employes of the defendant, the street railway company, 
were in the exercise of reasonable care to prevent injury in 
operating such street car sprinkler, and the consequent 
liability of the company for the injuries to the plaintiff, 
is a question which the trial court must submit to the 
jury for their determination, even though it be that the 
coats belonged to such employes, and were by them hung 
upon the projection of the car, the car being in such a con- 
dition as to cause fright to the horse, and consequent injury 
to the plaintiff became a question for the jury to determine 
whether the defendant company was negligent in the per- 
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formance of its duty to exercise reasonable care, by its ser- 
vants, in the use of the public street, by operating the car 
while in this condition. 

Quaere : Can the operation of a street railway car, painted 
a conspicuously bright and attractive color, along a pub- 
lic street, causing fright to a horse, with injury resulting 
therefrom, constitute negligence on the part of the street 
railway company, and render it answerable for injuries re- 
sulting from such cause ? 

(New Jersey Court of Errors and Appeals, McCann v. 
Consolidated Traction Co., 38 Lawyers' Reports Annotated, 
236.) 

Enjoining the Location of a Street Railway on a Public 
Street. 

Where the plaintiffs, as abutting proprietors and owners 
of the fee in a public way sought to enjoin the location of a 
street railway within the limits of a public way, held that the , 
railway is allowed to share with the public, its right of transit 
over the same and its location does not create any additional 
servitude. 

It matters not what may be the motive power used for 
surface transit nor whether the transit be the carriage of 
passengers, of freight, or the transmission of intelligence by 
telegraph or telephone or of water, gas or sewerage. All 
these are public uses that the public may permit regardless 
of the individual, so long as they do not infringe the statute 
which provides what the public use may be. 

The opinion of the court in part is as follows : 

The bill also seeks an injunction because the plaintiffs 
are not only abutters, but owners, of the fee of the way sub- 
jected to the servitude incident to public ways, and that the 
defendant's use is an additional servitude, for which they are 
entitled to compensation, that must first be paid before the 
servitude may be enjoyed ; and this is the main controversy 
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in the cause, for, if the defendant's use of the way be no ad- 
ditional servitude, then the plaintiff's right in the way and 
its use are merged with those of the public, and the public 
alone, by its laws, must define, control and regulate such 
use. 

What servitude, then, does the public acquire by the tak- 
ing of land for a public way ? It is the right of transit for 
travelers, on foot and in vehicles of all descriptions. It is 
the right of transmitting intelligence by letter, message or 
other contrivance suited for communication, as by telegraph 
or telephone. It is the right to transmit water, gas and 
sewerage for the use of the public. It is a public use for 
the convenience of the public, to be molded and applied as 
public necessity or convenience may demand, and as the 
methods of life and communication may from time to time 
require. Society changes, and new conditions attach them- 
selves. The change evolves new ways of doing things, new 
methods of communication, new inventions for travel. When 
the way is constructed, the land owner has his compensa- 
tion, not only for the land taken, but for the damages sus- 
tained, although usually benefits are conferred rather than 
injury inflicted. These damages are assessed as compensa- 
tion for a surrender of his land to the public use for travel 
and transit, not only by the methods then applied, and for 
the volume then existing, but for all time and for such future 
use as the exigencies of the time may develop. 

When the way has been created, the public controls its 
use, and regulates its repair by laws that the legislature 
shall enact. Under these laws, the use must be governed, 
for the people have a right to say what use will best sub- 
serve their interests. They have now said that ways shall 
be maintained "so as to be safe and convenient for travelers 
with horses, teams and carriages." That is now the cri- 
terion, and a use that infringes upon the rule becomes an 
unlawful use, and may be prohibited by public prosecution. 
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That rule may be changed, for the public, by law, may regu- 
late the use of its public ways in such manner as the legis- 
lature may think will best serve the public interest. 

This doctrine allows the public to control the use of 
public ways for travel and communication, as it may be 
pleased, from time to time, to do. The kind of use that may 
be permitted is of no consequence to the abutter. He must 
take his chances with the rest of the community in which 
he lives. Some cases may seem to work hardship, but it is 
better so than to embarrass the convenience of the people, 
and cripple and annoy enterprises which the present and 
fxiture may recognize as necessary for the good -and happi- 
ness of society. 

No matter whether the way be used by the lone traveler 
on foot or on his wheel, by the two-horse chaise or four- 
wheeled carriage, by the dray, cart or coach, or by cars 
that may be permitted to run in the street, whether propelled 
by beast, steam, electricity, or any other agency that may be 
discovered suitable for the purpose. No matter whether the 
vehicle carries passengers or freight, or passes intelligence 
along its contrivance. All these are public uses, and, so 
long as they do not infringe the laws that regulate the use 
of highways, they cannot be prohibited either by the individ- 
ual or public prosecutor. Ways must be 'safe and conven- 
ient." When they are not, by reason of any incumbrance or 
permitted use, then ample remedy may be had by public 
action, and such incumbrance or use may be removed or 
prohibited. 

The servitude complained of in this cause, therefore, is a 
public servitude, and lawful, so long as it does not infringe 
the laws of the state regulating the use of ways. It gains 
no hold upon the soil itself, but is allowed a share of the 
public use. Should that use be extinguished, its rights 
would be extinguished also, It must exist or fall with the 
servitude of the public ; otherwise, the doctrine of this opin- 



STREET RAILWAY LAW. l^l 

ion would be illogical. If it gained any vested right in the 
soil that the public could not extinguish, then, manifestly, 
it has created an additional servitude, and taken land with- 
out compensation to the owner. 

These doctrines have been discussed in the numerous 
courts of this country with varied results. It will not be 
profitable to review them, for we think best to declare a 
doctrine best suited to the convenience of our people, and 
most consonant with the laws under which we live. We 
have persistently maintained the right of "free fishing and 
fowling," free and unobstructed navigation of our rivers, the 
free taking of ice upon them, the right of eminent domain 
over and in the waters of great ponds ; and we now assert 
the right of the people to control the use of their public 
ways as shall best meet their necessities, without vexation 
from the land owner, whenever growth and discovery show 
the convenience of applying new methods for public tran- 
sit. Let a public way once constructed be free for the pub- 
lic use and control as it may choose. Let it be free as the 
ocean is free, as our rivers are free, and as our great ponds 
and lakes are free, for the use of all the people. 

If the reverse of this doctrine be held, the numerous street 
railways now operating in our state would be crippled, if 
not destroyed. If every abutter could enjoin their opera- 
tion unless his damages were paid, there would be no end 
of litigation and confusion. Moreover, it is now too late 
to invoke such doctrine. We have already decided that a 
street railway propelled by electricity creates no additional 
servitude. Briggs v. Railroad Co., 79 Me., 363 ; 10 Atl., 47. 
Relying upon that doctrine, electricity has become the prin- 
cipal motor for all our street railroads ; and it would be un- 
just to now overturn it, if we were inclined so to do. On the 
contrary, we deem it best, and most consistent with our 
laws and policy, to afifirm it, and further, that neither motor 
nor kind of traffic to be engaged in makes any difference. 
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SO long as the use does not violate the requirements of the 
statute, concerning which we are not called upon to decide 
at the instance of an individual. 

(Supreme Court of Maine, Taylor v. Portsmouth, Kittery 
& York Street Railway, 39 Atlantic Rep., 560.) 

Staffing Street Car at Dangerous Place — Implied Invi- 
tation. 

A motorman in charge of an electric street car on a dark 
night ran his car past a point at which the cars regularly 
stopped and did not go back to take up plaintiff, who de- 
sired to board the car, but stopped the car and held it at 
a point 14 or 15 ft. farther on where it was dangerous for 
anyone to go to the car, of which the motorman was aware, 
and the plaintift" was injured in attempting to board the 
car. Held, that there was an implied invitation to the 
plaintiff to board the car at that point when it was stopped 
and held there, and that the motorman was negligent in so 
doing, and that the plaintiff's contributory negligence was 
a question for the jury. 

(Vasele v. Grant Street Electric Railway Co., 9 Ameri- 
can & English Railroad Cases, N. S. 75.) 

Power of Municipality to Require Conductors on Cars — 
Reservation of Right to Regulate Operation of Road. 

A state statute conferred upon the mayor and aldermen 
of a city power to make all such ordinances, rules and regu- 
lations relative to the streets as they should see proper and 
necessary, and to establish such by-laws not inconsistent 
with the laws of the land as might tend to preserve the quiet, 
peace, safety and good order of the inhabitants. A street 
railway company was incorporated under an act of the legis- 
lature, by which act it acquired the rights and franchises 
of two companies who had preceded it, subject to the duties 
and liabilities of such companies, the charters of which pro- 
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vided that the city council should have the power to regu- 
late the running of the cars. Such succeeding company, 
subsequently desiring to operate its cars by electricity, pre- 
sented a petition to that effect accompanied by a draft of 
ordinance granting the desired leave, which contained a pro- 
vision reserving to the city council the right of regulating by 
ordinance the manner of operating the railway, and of alter- 
ing and amending the ordinances relating thereto by such 
enactments as, in their judgment, the public welfare might 
demand. Held, that the city council had power to pass an 
ordinance that no street car should be run unless in charge 
of a conductor. 

(State ex rel. Columbia Electric Street Railway, Light & 
Power Co. v. Sloan, Mayor, et al., 9 American & English 
Railroad Cases, N. S., 44.) 

Motorman Cannot he Called as if on Cross-Examination. 

The motorman being neither a party to nor a person hav- 
ing legal interest in, a suit brought to recover from a street 
railway company for the killing of a child, the supreme court 
of Pennsylvania holds, in Callery against Easton Transit 
Company, March 21, 1898, 39 Atlantic Reporter, 813, that 
the parties suing the company have no right to call the mo- 
torman as if on cross-examination. 

Need Not Have Intelligence of Grown Person. 

A boy has such appreciation of the danger of crossing 
street car tracks as to render him subject to the conse- 
quences for a failure to use his reason and senses in an ef- 
fort to avoid it, the supreme court of Michigan holds, in 
Henderson against the Detroit Citizens' Street Railway 
Company, March 22, 1898, 74 Northwestern Reporter, 525, 
if the boy has sufficient intelligence to appreciate the dan- 
ger, and has in mind the necessity for taking precautions, it 
not being necessary that he have the intelligence of an adult 
or grown person fully. 
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Territorial Limit to Right to Use Invention of Employe. 

Under an agreement with an employe whereby if he in- 
vents anything of sufficient novelty to be practicable a pat- 
ent is to be procured in his name at the expense of a street 
railway company and an assignment made to the company 
of the rights to use such patent or patents without payment 
of any royalty, the United States circuit court holds, in 
Earll against the Metropolitan Street Railway Company, 
February 19, 1898, 85 F"ederal Reporter, 214, that the license 
to the company to use the invention covered by such patent 
or patents would not extend without the limits of that com- 
pany, as determined by its franchise at the time of the agree- 
ment to other roads afterwards acquired from other corpo- 
rations, or by new extensions. 

Employment by Another Company Does Not Disqualify 
furor. 

The mere fact that a juror in a personal injury case against 
a street railway company was in the employ of another street 
railway company, without a showing as to what that em- 
ployment was, affords no reason, on its face, the supreme 
court of Wisconsin holds, March 22, 1898, for excusing the 
juror for cause. The disqualification, it further declares, 
Kohler against the West Side Street Railroad Company, of 
Milwaukee, 74 Northwestern Reporter, 568, could only 
arise upon some showing of fact from which a fair infer- 
ence could be drawn that his duty as a juror in the case 
would clash with his duty to the company, or that his re- 
lations to the company were such as to be likely to bias his 
judgment. 

Duty of Motorman in Fog. 

A motorman was injured by a collision with a truck 
loaded with a "merry-go-round." He sued the company 
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that owned the truck, and recovered a judgment for dam- 
ages. The testimony tended to show that there was some 
fog that morning, and the motorman testified that the head- 
light did not throw a Hght more than 20 ft. ahead of the 
car, so that he did not see the vehicle until within 20 ft. of 
it, while it required 25 ft. to stop the car. Under these cir- 
cumstances, the supreme court of Michigan holds, La Pont- 
ney against Shedden Company, March 29, 1898, 74 North- 
western Reporter, 712, that the motorman was guilty of 
such contributory negligence as precluded recovery of dam- 
ages and required it to reverse the judgment of the lower 
court. It says that the motorman knew it was entirely 
proper for drivers of vehicles less easy to be discovered than 
that with which he collided to be traveling the highway 
ahead of him, and that he owed a duty to such occupants 
of the street, as well as to himself, to use care to avoid a col- 
lision. It was the motorman's duty, declares the supreme 
court, to have the car under such control as to admit of its 
being stopped after he became able to discern objects on 
the track, and before a collision with such objects should 
occur. 

Legitimate Use of the Highway. 

The rule is stated by the court of appeals of Kentucky 
to be that a street railway may be placed and operated upon 
any part of a public street of a municipal corporation which 
is used by vehicles without increasing the burden of the ser- 
vitude, as the right to use the land for street purposes is 
called, and the owner of the fee, or ultimate title, is not 
entitled to compensation because of such use of the street 
upon which his property abuts merely because he is affcted 
by the proximity of the tracks to his property, without proof 
of special damage resulting therefrom. 

Applying this doctrine to the appealed case of the Ash- 
land & Catlettsburg Street Railway Company against Faulk- 
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ner, the court holds, March 26, 1898, 45 Southwestern Re- 
porter, 235, that there was nothing which would authorize 
a recovery of damages from the company so long as it built 
its railway upon the turnpike road, the track having been 
laid down at grade on the road, the only elevation being the 
height of the rails, 2 in. or 3 in., the road between the rails 
being ballasted with gravel and a crossing of 3-in.' plank 
being put on each side of the track, 12 or 15 ft. long, though 
the east rail was but about 7 ft. from the complainant's 
building, which was used for saloon purposes, with the space 
in front formerly utilized for teams to stop on. 

If the diminution in the value of this man's property arose 
solely by reason of the location of the road in front of his 
property, the court insists that this of itself furnished no 
ground of complaint, as the whole trend of modern author- 
ities is to the efifect that the operation of a street railway is a 
legitimate use of the highway, and an exercise of the public 
right of travel. 

Justice Gufify most vigorusly dissents, contending that, 
in reversing a judgment for $665 damages, the majority de- 
cision was not sustained by the law and constituted an in- 
vasion of the province of the jury as to the finding of facts, 
and. would be far reaching in, its effects upon the rights of 
property holders. 

Not Inclined to Relax Care Required at Crossings. 

Pedestrians have the right to cross over streets and ave- 
nues, and it is obligatory upon railway companies in using 
the streets not to interfere with such right. This duty of 
looking out for passers-by is greater when cars are ap- 
proaching a crossing, because at those points people in fact 
are more likely to be met with, and it is incumbent upon 
those in charge of the cars to have them under such control, 
and to run them at such a rate of speed, as to enable those 
who are crossing prudently to do so, with complete safety. 
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After laying down these general principles, the first appel- 
late division of the supreme court of New York goes on to 
say, March ii, 1898, that it is not inclined to relax the rule 
as to the degree of care required of those managing street 
cars, as now propelled by new methods, and which in the 
crowded streets and at the crossings are a menace and a 
danger to passers-by. 

But, with the responsibility and vigilance exacted of those 
managing the cars is increased, the court declares that it is 
powerless, without disturbing a long line of well-settled 
authorities, to absolve passers-by. from observing some 
slight care and caution so as to avoid being injured. 

It was unanimously agreed by the members of the court 
that there was proof given by the party suing, which made 
it proper to submit the question of the railway company's 
negligence to the jury, because it appeared that the grip- 
man in the management of his car, instead of performing 
his duty by observing objects ahead of him upon the track, 
had his attention diverted by looking at some women who 
were on the sidewalk. 

On the other hand, the court, with two members dissent- 
ing, holds fatal to a judgment for the party suing, Martin 
against the Third Avenue Railroad Company, 50 New York 
Supplement, 284, the fact that there was no evidence from 
which the jury could have been justified in inferring that 
the man killed did anything, either in the way of increasing 
his speed or using his eyes and ears, thus manifesting that 
he was on the lookout for or conscious of an approaching 
car, or that while crossing the tracks he did aught to avoid 
the situation from which his injuries flowed. 

No-Fender and Motorman Risks Assumed by Employes. 

An employe of an electric railway company was run down 
and killed by one of its cars while he was engaged in the 
work of clearing away the dirt and refuse which had col- 
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lected upon the company's track. When the company was 
sued for damages, for the benefit of his estate, negUgence of 
the company was imputed to its failure to provide suitable 
fenders or guards for its cars, thereby rendering them un- 
necessarily dangerous to those of the company's employes 
who worked upon the track, and also in knowingly employ- 
ing an unskillful and incompetent workman to operate the 
car which ran down this particular employe. 

So far, however, as the negligence of the company in fail- 
ing to provide its cars with fenders or guards was concerned, 
the supreme court of New Jersey thinks it enough to say 
that, even if it be conceded that such omission rendered the 
cars more dangerous to employes working upon the tracks 
than otherwise they would have been, no liability can be 
predicted upon such negligence. 

It is entirely settled both in the courts of this country and 
of England, says the court, that if an employe chooses to en- 
ter into an employment involving danger of personal injury, 
which the employer might have avoided, the employe takes 
upon himself the risk of all the hazards incident to the em- 
ployment, the existence ofwhich are known to him, orwhich 
are plain and obvious, and which he has no reason to expect 
will be counteracted or removed, and that no action will lie 
against the employer for injuries to the employe resulting 
from such dangers. Upon this principle, inasmuch as the 
fact that the cars of the company referred to were operated 
without fenders or guards was perfectly obvious, the court 
holds that if the operation of the railway was thereby made 
more dangerous, the risk of injury from such danger was as- 
sumed as one of the risks of his employment by the employe, 
as above stated. 

As to the duty which an employer owes to its employes 
in the selection of their fellow servants, the supreme court 
says. Chandler against Atlantic Coast Electric Railway 
Company, 39 Atlantic Reporter, 674, that it is to u§e rea- 
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sonable care and prudence therein ; and, if it knowingly em- 
ploys or retains in its service an unskillful or incompetent 
workman, it is responsible for injuries received by an em- 
ploye through the unskillfulness or incompetency of such 
workman. This is given as the measure of duty of the com- 
pany with regard to the employment and retention in its 
service of the motorman in question, so far as concerned 
other employes. 

General Incompetency of Motorman and Private Rules 
. Disregarded. 

For evidence of the general incompetency of a motorman, 
based on the observations of witnesses who had seen him 
operate his car on prior occasions, to be admitted in the 
trial of an action brought to recover damages, for injuries 
sustained by a stranger, a traveler on a public street, by be- 
ing run into, the supreme court of Minnesota holds was 
error. It says that if the motorman was negligent on this 
occasion, the company was liable, no matter how competent 
he was or how habitually careful he had been on other oc- 
casions. On the other hand, if he was not negligent on 
this occasion, the company was not liable, notwithstanding 
that he may have been incompetent or habitually careless on 
former occasions. 

The sole issue (aside from that as to contributory negli- 
gence on the part of the party suing), it further explains, 
was whether or not the motorman was guilty of negligence 
at the time of the accident. When the act or omission was 
proved, whether it was actionable negligence was to be de- 
termined by the character of the act or omission itself, and 
not by the character of prior acts of the party committing it. 
Were evidence of general incompetency admissible, with 
equal propriety could evidence of the general carelessness 
of the party suing be proved, upon "the issue of contributory 
negligence. 
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Moreover, while there are a few cases which maintain 
that rules such as those of a street railway company intended 
only for the guidance of its own employes in the operation 
of its cars may be introduced in evidence to show what duty 
the company owes to the public in the operation of its cars, 
the supreme court of Minnesota takes the position that the 
private rules of a company, intended only for the guidance 
of its employes, and not known to the person suing it, are 
not admissible in evidence for any such purpose. It de- 
clares, Fonda against the St. Paul City Railway Company, 
February, 1898, 74 Northwestern Reporter, 166, that a com- 
pany can not, by the adoption of private rules, fix the stand- 
ard of its duty to other, and that it may, out of abundant 
caution, adopt rules requiring of its employes a much higher 
degree of care than the law imposes — a practice which 
ought to be encouraged, and not discouraged. 

Finally, it holds that the company having omitted to call 
its motorman as a witness, although within reach and avail- 
able, the trial judge was, under the circumstances, justified 
in instructing the jury that in weighing the effect of the 
evidence actually introduced, they were at liberty to pre- 
sume that the testimony of the motorman, if introduced, 
would not have been favorable to the cause of the com- 
pany. 

Negligence Does Not Excuse from Use of Care. 

Although the person suing to recover damages for per- 
sonal injuries may be guilty of negligence, the company 
sued cannot thereby excuse itself if, by the exercise of due 
care, its agent could have avoided the accident, after dis- 
covering the negligent party in his perilous position. This 
rule, which has been adopted as an exception to or modifica- 
tion of the general doctrine that a person suing who is guilty 
of contributory negligence cannot recover damages, the 
court of appeals of Maryland says is a very just one, as the 
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law will not permit the loss of life, limb, or even property, 
to be deliberately and carelessly inflicted, when it could by 
reasonable care and caution be avoided, merely because the 
injured person was negligent. However, it adds, the rule 
should not be extended too far, but should be kept within 
proper bounds. 

When it is clear that the person suing was guilty of neg- 
ligence, there must be evidence from which the jury can 
fairly and reasonably find the company liable for violation 
of duty after the person suing has thus negligently placed 
himself in danger, in order to avoid the legal effect of his 
own negligence. 

To illustrate : the court holds, in the appealed case of Bal- 
timore City Passenger Railway Company against Cooney, 
March, 1898, 39 Atlantic Reporter, 859, that if a boy 11 
years of age, of whom there was no evidence that he was 
deficient in his mental faculties, did stand for three or four 
minutes in the center of the track with his back towards 
the direction from which the car approached, he was clearly 
guilty of negligence, but that would not justify the motor- 
man in running over him. 

On the other hand, if, in point of fact, the boy was not 
on the track, and not in the way of the car, the court says 
that there was no reason, so far as he was concerned, to 
sound the gong. If he intentionally got on the track just 
as the car reached that point, without first looking to see if 
a car was coming, he was guilty of contributory negligence ; 
and, if he got on by stumbling and falling on the track too 
late for the motorman to see him or to prevent funning over 
him, the company was not liable. 

The court further holds that it was error to refuse to per- 
mit the company to ask its master mechanic whether a boy 
could "steal a ride" on the car that ran over the one suing 
by hanging on the ledge on the side of the car, and putting 
his feet on the truck or bar between the truck and wheel 
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guard, when its theory of defense was that he was injured in 
that way, though questions could not be propounded with 
reference to other cars. 

Liability in Maintaining Pleasure Grounds. 

A Massachusetts statute of 1895 authorizes street railway 
companies to acquire, hold, equip, and maintain real estate 
to be used for purposes of recreation and for pleasure re- 
sorts, the admission being free. 

By virtue of this statute the Lowell, Lawrence & Haver- 
hill Street Railway Company maintained such a place on 
the line of its railway, which contained a large platform or 
stage for exhibitions. The company entered into a written 
contract with a manager, under which the latter furnished 
and managed various entertainments there, and, among 
them, an exhibition of marksmanship by a man born with- 
out hands. It paid for advertising these exhibitions, and 
carried posters on its cars. 

A man by the name of Thompson, having seen an ad- 
vertisement, was a spectator at an exhibition of markman- 
ship, going to the place on one of the company's cars. Im- 
mediately after a shot had been fired, something struck him 
in the eye. There was no suggestion that he was not in the 
exercise of due care, or that he was not in the place provided 
for spectators. 

All the appliances were furnished by the manager or the 
performer, and nobody in the company's employ exercised 
any supervision or control over the performance. A butt 
wtts provided" to receive the bullets, and on the evidence the 
jury might find that the man was struck in the eye by a small 
fragment of a bullet or other metallic substance which flew 
from the impact when the bullet hit the butt, though it was 
not made plain just how the accident occurred. 

Thompson obtained a verdict for $5,045 against the street 
railway company. This, the supreme judicial court of Mass- 
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achusetts refuses to cHsturb, April, 1898, 49 Northeastern 
Reporter, 913. 

It holds that the jury were properly instructed that the 
company was not responsible unless the exhibition was in 
its nature such that it would necessarily or probably cause 
injury to some person present under its invitation, unless 
guarded against, and the company failed to exercise due care 
to prevent harm. The fact that the exhibition was provided 
and conducted by an independent contractor, it says, would 
not wholly relieve the company from responsibility, provided 
it was of such a kind that it would probably cause injury to 
a spectator, unless due precautions were taken to guard 
against harm. 

The court holds that the case was rightfully submitted to 
the jury, and that the evidence would sustain a finding that 
file accident happened from a cause that ought to have been 
fori;een and guarded against by the street railway company. 
Nor does it consider that the spectator assumed the risk. 
It says that he might well rely on those who provided the 
exhibition, and invited him to attend, to take due care to 
make it safe from such an injury as he received. 

Power to Prescribe Frequency of Running Cars. 

The supreme court of Michigan holds, in People against 
the Detroit Citizens' Street Railway Company, March 15, 
1898, that the common council of the city of Detroit had 
the power to adopt an ordinance, in February, 1897, re- 
quiring the street railway company to "provide sufficient 
cars upon Gratiot avenue so that a 6-minute service shall 
to given upon said avenue between Mack and Sheridan 
avenues between the hours of 5 130 a. m. and 10 p. m." In 
reaching this conclusion, it maintains that the ordinance of 
1897 involved was given and accepted with the imderstand- 
ing of all parties to it that the provision in section 4 "that 
the cars on all lines subject to this ordinance shall be oper- 
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ated as the public convenience may require and the com- 
mon council order" should control, rather than that that or- 
dinance should be so taken as an extension of the 30-year 
ordinance of 1862 that its provisions not requiring more 
than three cars an hour during'the day should govern. 

If, under the contract relations existing between the city 
and the company, the former had the right to pass the or- 
dinance of 1897 referred to, the supreme court further holds 
that the common council had a right to provide a penalty 
for its violation. 

It was said, in substance, that if the power to determine 
with what frequency the cars should be run was lodged with 
the common council, the chances were that the public inter- 
ests would not be subserved, but private spites and hatreds 
gratified, and that a corrupt council might sap the life 
blood of industries in cities unless the corporations should 
"see" the members of the council. But the answer of the su- 
preme court to that is, 74 Northwestern Reporter, 520, that 
it cannot presume that members of a common council are 
actuated by improper motives, or that their actions towards 
corporations are actuated by improper motives. 

Conceding, however, the above contention to be true, 
the court says that there would be two remedies. First : The 
aid of the criminal law should be invoked to punish alike 
the members of the council whose official acts are influenced 
by corrupt means, and the corporation which makes use of 
the corrupt methods to improperly influence official action. 
The second remedy is for the people to elect honest mem- 
bers of the common council. 

The common council acts as the public and municipal 
agent, and, in the passage of an ordinance afifecting subjects 
of municipal administration, it should and will be presumed 
that the council acted in the exercise of a judgment upon the 
facts, and their judgment must control until it has been 
shown that it has been improperly exercised. 
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Yet, if it was clearly made to appear that the action of 
the council was capricious and arbitrary, or that the public 
convenience did not require the provisions contained in the 
ordinance, the supreme court suggests that, without doubt, 
the courts might intervene. 

] )Ut, without trial, it thinks, no one could say that the pro- 
visions of the ordinance were unreasonable. 

Right to Leave Car Unblocked on Side Track. 

A small flat car weighing from 1,500 to 1,800 lbs. was de- 
tached from the motor car and left on a side track, in a pub- 
lic highway, at Port Huron, Mich. The car had no brake, 
and there were no blocks or anything put under or beside 
the wheels to prevent the car's being rolled, according to 
some of the testimony, although the conductor testified that 
he blocked the wheels with a stone and a stick, which could 
be removed, however, by the kick of a small boy, if he hit 
it hard. 

A little girl, nearly seven years of age, coming from school 
saw eight or ten children playing with the car, pushing it a 
short distance west, and then returning it east, some riding 
and the others pushing. She climbed upon one end of the 
.platform to ride, and, without having got into the box, 
efther slipped or was pushed in the play from the car, falling 
in front of the wheels, one of the wheels running over her 
leg, and causing injuries' to recover damages for which the 
street railway company was sued. 

This brings out an interesting decision by the supreme 
court of Michigan, wherein it reverses a judgment entered 
against the company and denies a new trial. It says, Kau- 
meier against City Electric Railway Company, March 15, 
1898, 74 Northwestern Reporter, 481, that the car in ques- 
tion was not dangerous in its construction, which it consid- 
ers takes the case out of the rule adopted by the supreme 
court of the United States and the great majority of the 
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state courts relative to leaving a turntable or other like dan- 
gerous machinery, likely to attract children, unsecured. 

True, the car stood upon a track where it might be moved 
by several children applying their united strength. So 
might several children, in the same way, move a wagon or 
carriage left beside the highway. But the court says that 
it apprehends that no claim of negligence could be sustained 
against the owner of such a vehicle if one of the children 
climbing upon it should fall off, and be run over, even if the 
wheels were left without blocking. Therefore, assuming 
that the company left the car without sufficient blocking, the 
supreme court says that it must be held that this suit could 
not be maintained against it, for the reason that there was 
nothing in the case showing or tending to show any negli- 
gence on the part of the street railway company. 

The court cioes not think it necessary to say that the little 
girl was a trespasser in going upon the track there, which 
was laid along the highway. But it does declare it proper 
to say that she was a trespasser in any attempt to use the 
car. 

The street railway company had just as much right, is the 
final assertion of the court, to leave the car where it did as 
would a farmer have to leave his wagon or carriage upon 
his own side of the highway, and no one would have the 
right to move it, except upon the claim that it impeded pub- 
lic travel. The car being rightfully left where it was upon 
the track, and not being a dangerous thing in itself, the 
trial court should have directed a verdict in favor of the 
street railway company. 

As to Liability for Malicious Prosecution by Conductor. 

Assume, for the sake of argument, that a person entitled 
to ride on a street car without paying additional fare is not 
only wrongfully ejected therefrom by the conductor for re- 
fusing to pay additional fare, but is arrested and prosecuted 
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at the instance of the conductor for violating a city ordinance 
making it a misdemeanor for any person to ride on a street 
car without paying his fare, and that from the conductor's 
acts in relation thereto malice on his part may be inferred, 
will the street railway company be liable for the acts of its 
employe, the conductor, in this regard ? The supreme court 
of Arkansas makes these assumptions, in order to squarely 
decide the question stated, in the appealed case of the Little 
Rock Traction & Electric Company against Walker, March 
19, 1898, 45 Southwestern Reporter, 57. 

There was no proof here of an express authority from the 
company to the street car conductor to prosecute a pas- 
senger for refusing to pay his fare. Moreover, the court de- 
clares that there was no connection whatever between his 
authority to put a delinquent passenger oflf his car (given 
expressly under the rules of the company), and thus prevent 
a further imposition on the part of the passenger, and the 
authority to arrest him and prosecute him for a violation of 
the criminal laws in attempting to ride on the car without 
paying his fare. 

But, to prevent this case being set down as an unlikely one 
of repetition, it is important to notice that the conductor, ac- 
cording to his own testimony, only directe'd the policeman 
he called to put the passenger ofif, while the latter testified 
that he was directed to arrest him and take him off, and the 
court thinks that in all probability tEe conductor never in- 
tended to do more than put the passenger ofif the car, never 
having the idea of prosecution, malicious or otherwise. 

And the court holds that the limited authority of a car 
conductor from the company to put a delinquent passenger 
off cannot be enlarged by his calling to his aid a policeman, 
whose general powers as such are to make arrests and prose- 
cute for violation of the municipal law. Nothing else being 
said, in such a case the policeman is called in to aid the con- 
ductor in the execution of the conductor's powers, and not 
those belonging to his office generally. 
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Of course, continues the court, the conductor could have 
independently, and on his own responsibility, caused the 
arrest to be made, and could have prosecuted; but its de- 
cision is that he could not do so as conductor of the street 
car, and bind his company, without express authority being 
shown. 

For these reasons, the supreme court reverses a judgment 
rendered against the company, Justice Wood dissenting. 

The contention of the dissenting opinion is that, in order 
to maintain a suit of this kind against the corporation, it is 
not necessary to show that its agent, who instigated the ma- 
licious prosecution, or at whose instance it was brought 
about, had any express authority from the corporation to 
do the act complaine'd of, but that such authority may be 
and will be implied if the agent in doing the act is acting 
within the scope of his real or apparent authority. 

Electric Railways in Country Highways. 

One of the most important legal questions of today, and 
one that is becoming more and more pressing every day, is 
whether passenger railways operated by mechanical power 
can be laid over country highways without consent of, or 
compensation paid to, the adjoining landowner ; or, in tech- 
nical language, are they additional burdens to the fee ? 

It is well settled that a horse railway upon a city street, 
built upon grade, and for the carriage of passengers only, 
is not an additional burden. So, too, the drift and weight 
of authority seem to be that the operation of the road by 
electricity or other mechanical power does not change the 
nature of the road in this respect, although it is held by 
some courts that, if permanent erections in the street in- 
terfering with the right of access are necessary for the op- 
eration of the road, these may constitute an additional bur- 
den. 
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But that there are many and marked differences between 
the uses to which a city street is put and the uses to which a 
country highway is put cannot be denied ; nor can it be de- 
nied that the uses contemplated when the land is taken for 
electric railway purposes vary widely, except that both are 
intended for purposes of travel. 

The street railway in its inception is a purely urban in- 
stitution. It is intended to facilitate travel in and about 
the city, from one part of the municipality to another, and 
thus relieve the sidewalks of foot passengers and the road- 
way of vehicles. It is thus an aid to the exercise of the 
easement or right of passage ; strictly, a city convenience, for 
use in the city, by people living or stopping therein, and 
fully under the control of municipal authorities, who have 
been endowed with ample power for that purpose. 

This strictly urban character of the street railways re- 
mained practically unchanged for many years, and during 
these years the long line of decisions grew up recognizing 
the street railway as merely an improved method of using 
the street, and rather as a help to the street than as burden 
thereon. 

Time, however, has made changes in conditions. New 
motive power has been discovered, and it is found that by 
its use an enlarged city street car may profitably run long 
distances, and compete to some extent with the steam rail- 
way. It is proposed to convert the city railways into Hues 
of passenger transportation, covering long distances, and 
connecting widely separated cities and villages, by using 
the country highways, and operating long and heavy 
coaches, sometimes made up into trains of several cars. 
Thus, the urban railway has developed into the interurban 
railway, and threatens soon to develop into the interstate 
railway. The small car which took up passengers at one 
corner, and dropped them at another, has become a large 
coach, approximating the ordinary railway coach in size, 
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and has become a part, perhaps, of a train which sweeps 
across the country from one city to another, bearing its load 
of passengers ticketed through, with an occasional passen- 
ger picked up on the highway. The purely city purpose 
which the urban railway subserved has developed into or 
been supplanted by an entirely different purpose, namely, 
the transportation of passengers from city to city over long 
stretches of intervening country. 

When this train or car, with its load of through passen- 
gers, is passing through a country town, it is clearly serv- 
ing no township purpose, save in the most limited sense. 
This through travel is unquestionably composed of people 
who otherwise would travel on the ordinary steam railway, 
and would not use the highway at all. Thus, the operation 
of this newly-developed street railway (so called) upon the 
country road is precisely opposite to the operation of the 
urban railway upon the city street. It burdens the road with 
travel which would otherwise not be there, instead of reliev- 
ing it by the substitution of one vehicle for many. 

These considerations, pointed out by the supreme court 
of Wisconsin, in the case of Zehren against the Milwaukee 
Electric Railway & Light Company, 74 Northwestern Re- 
porter, 538, wherein it handed down its opinion March 22, 
1898, lead the court to hold that an interurban electric rail- 
way, running upon the highways through country towns, 
is an additional burden upon the highway. However it may 
regard this development of the urban into the interurban 
railway, it says that it seems to it utterly impossible and il- 
logical to say that it is essentially the same in its purpose or 
efifects as the mere'street railway which it early decided was 
not an additional burden on the fee. The difference between 
the two, it explains, it not so much in the change of motive 
power, as in the entirely different character of the use. Sup- 
pose a steam railway corporation were organized to carry 
passengers only from city to city, and should attempt to lay 
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its track upon the countfy roads without compensation; is 
there any doubt, the court asks, but that it would be held 
that it could not do so ? It thinks not. 

Even granting all this, it was further argued, in this case, 
that a distinction should be drawn between a highway in 
close proximity to a city, or running between the city and a 
neighboring suburb, and the ordinary country road through 
a farming district. The suggestion, the court admits, is 
not without weight, as there is much difference between the 
practical uses to which the two highways are generally put, 
the suburban highway very frequently approximating closely 
to the city street. But while the difiSculty in drawing any 
clear line of demarkation between the two is very great, the 
court says that if a line be drawn in one case upon the facts 
of that case, depending upon mere proximity, or upon the 
manner of use, or the density of population, or the prospect 
of rapid settlement, or upon all of these circumstances to- 
gether, it cannot apply to any other case ; and the question 
will always be one of doubt and embarrassment, leading to 
different conclusions in different courts, whereas, if the line 
be fixed at the limits of the corporation, it will at least have 
the great merit of certainty, and be capable of unerring ap- 
plication. Presumably the city limits include the entire ur- 
ban area, and the court says that it feels, under all the cir- 
cumstances, that it is the true and proper line. 

Furthermore, conceding for the moment that the highway 
in question should, although outside of the city limits, be 
treated as a city street, the court holds that the grade can- 
not be changed by, and primarily for the sole benefit of, a 
street railway company, and, more particularly, that the 
latter cannot cut down the highway, say, 8 ft., so that an 
abutting owner's right of access to his property will be seri- 
ously impaired, without the latter's consent and without 
payment of compensation to him. 
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Using Brake Instead of Electrical Apparatus to Stop Car. 

Stabeneau v. Atlantic Avenue Railroad Company of Brook- 
lyn (N. Y.), 50 N. E. Rep. 277. April 19, 1898. 
Where a little girl, seven years of age, tried to cross a 
track, with some companions, on a crossing, when a trolley 
car was less than 100 ft. away, and approaching at the rate 
of speed usual in rural districts, and she caught her foot 
or tripped, and fell, and as soon as she was seen to fall the 
power was shut off and the brake applied upon the car, the 
court of appeals of New York holds that no negligence 
could be predicated upon the use by the motorman of the 
brake, instead of the particular appliance used to govern 
the electrical motive power. In the emergency, one of two 
courses was open to him, and the court considers it impos- 
sible to say that the one adopted was not as effectual as the 
other, under the circumstances, particularly as it appeared 
by the evidence that a sudden reversal of the electric power 
sometimes operates, as a witness said, "to blow out the 
fuse," in which case the power to control is lost." Whether 
the one or the other means provided for stopping the car 
should have been adopted was a matter for the exercise of 
the motorman's judgment, and, though newly employed, the 
motorman who chose the brake was not shown to be in- 
competent, and the court maintains that if he erred in the 
exercise of his judgment the company could not be held 
• responsible ; neither would a failure to have exercised the 
best judgment have been evidence of negligence. 

Unauthorized Connection with Elevated Road a Lesral 
Nuisance. 

Eldert v. Long Island Electric Railway Company (N. Y.), 

51 N. Y. Supp., 186. April 19, 1898. 

The second appellate division of the supreme court of 
New York has afifirmed a judgment enjoining a street-sur- 
face railway company from erecting, constructing or main- 



STREET RAILWAY LAW. 143 

taining, and directing it, within 30 days, to remove, from the 
center of an avenue 60 ft. wide, a connection made with an 
elevated road, consisting of a solid embankment or wall of 
masonry, about 8 ft. in width and 200 ft. long, rising by a 
gradual slope to a maximum height of 10 ft. above grade, 
from which point there was an iron structure, supported by 
iron girders, that connected with the elevated road. 

This structure was erected with the consent of the high- 
way commissioners of the town. But the court says that it 
finds no power resident in the highway commissioners to 
permit the erection of such a structure", their power, in re- 
spect to a street-surface railway company, being limited to 
granting it permission to extend its surface road or some 
branch thereof, still on the surface. 

It is also of the opinion that a connection between a 
street-surface railway and an elevated railroad, by an in- 
clined plane, is not a joining or union, in the sense of sec- 
tion 4 of the railroad law, giving every railroad corpora- 
tion power to "join or unite" its railroad with any railroad 
before constructed. It therefore holds that the structure in 
question was unlawfully built, and was a purpresture and a 
nuisance. 

Finally, the court insists that the consent of the property 
owners being but to a surface road, was no consent to an 
elevation above the grade of the highway, and that a con- 
sent to the latter must be obtained from the abutting own- 
ers, though property owners abutting the road just before 
the structure was reached might maintain such an action as 
this, if specially-injured by such a structure, illegally built. 

Not Resorts J^or Business Negotiations or Social Converse. 

Atwood v. Bangor, Orono & Old Town Railway Company 

(Me.), 40 Atl. Rep., 67. March i, 1898. 

Highways are constructed and maintained for the accom- 
modation of travelers, and not as places of resort for busi- 



144 STREET RAILWAY LAW. 

ness negotiations or social converse. And, since highways 
have been subjected to a new mode of use by the introduc- 
tion of street railways, a still higher degree of attention, vigi- 
lance, and prudence is requisite to fill the measure of ordi- 
nary care demanded of the traveler. Travelers with teams 
and proprietors of street cars have concurrent rights and 
mutual obligations; but as the cars must run on a fixed 
track, and rapidly acquire a greater momentum, they must 
to a reasonable extent be allowed the right of way. 

These remarks are made by the supreme judicial court of 
Maine immediately following the declaration that it was im- 
possible to resist the conclusion that a man was not in the 
exercise of reasonable and ordinary care and caution who 
stopped with his team about 6 in. from a street railway track 
to talk a few minutes with an acquaintance he met coming 
from the opposite direction. 

But the court overruled a motion to set aside a verdict 
against the street railway company for damages resulting 
from a collision on the old ground that the motorman might 
with ordinary care have prevented the collision, and that a 
person may recover damages for an injury caused by the 
negligence of a street railway company, although the per- 
son's own negligence first exposed him to the risk of injury, 
if such injury was proximately caused by the company's 
negligent act, committed after it had become aware of his 
danger. In other words, if one discovers another to be neg- 
ligent, he must take precautions accordingly, omitting 
which he is liable to the other for the damages which flow 
from such new want of care. 

No Injunction for Stockholder to Help Rival Corporation. 

Jenkins v. Auburn City Railway Company (N. Y.), 50 N. Y. 

Supp., 852. March 26, 1898. 

Two days after taking an assignment of two shares of 
stock, of the par value of $25 each, in the Auburn City Rail- 
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way Company, the new stockholder verified a complaint that 
was filed praying for an injunction restraining the company 
from executing a lease of its entire property to the Auburn 
& Western Railway Company during the term of its corpor- 
ate existence, in furtherance of a plan to parallel the New 
York Central & Hudson River Railroad with a street sur- 
face railroad from the city of Auburn to the city of Geneva, 
a distance of some 20 miles. The injunction was issued. 
But the fourth appellate division of the supreme court of 
New York, by a divided bench of three to two, now reverses 
an order denying a motion to vacate the injunction, holding 
that it should be vacated on account of the well-settled rule 
that an injunction will not be granted or sustained against a 
private corporation in a suit brought by an individual in the 
interest of a rival corporation. It is pointed out, in the ma- 
jority opinion, that the stockholder in question nowhere de- 
nied the charge that he purchased the certificate, at the in- 
stance of the attorneys of the New York Central & Hudson 
River Railroad Company, for the purpose, solely, of pre- 
venting any proceedings that the Auburn City Railway 
Company and the Geneva, etc.. Traction Company might 
take for their own advantage and benefit. Under this state 
of the proof, it deems it evident that the action was not 
brought in good faith by the stockholder, for the protection 
of his own rights, but was brought by him at the instance of 
the railroad company, the line of which is parallel with the 
proposed line of the Auburn City Railway Company, and 
must be treated accordingly ; while the two dissenting mem- 
bers of the court declare that the motive which induced him 
to purchase his stock and to bring his action in nowise af- 
fected his right to an injunction to prevent' the corporation 
from leasing its property and franchises to another com- 
pany, which they contend had no legal existence because 
the railroad commissioners refused it permission to con- 
struct its proposed line, 
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Care Required at Temporary Curves. 

Dillon V. Forty-second Street, Manhattanville & St. Nicho- 
las Avenue Railroad Company (N. Y.), 51 N. Y. Supp., 
145. April 22, 1898. 

Damages were claimed in this case for injuries alleged to 
have been sustained by a man who was standing smoking 
upon the front platform of a street car being thrown into the 
street by the car striking with violence a temporary turnout, 
which was afterwards shown to have been necessitated by 
the construction of a sewer under the regular track. 

The trial judge told the jury that the allegation of negli- 
gence upon which the alleged cause of action was based was 
the rapidity with which the car went around this temporary 
curve, and he left it to the jury to say whether the injured 
man had met the burden of proof that rested upon him to 
establish that the driver of the car drove unskillfully and 
too rapidly at the curve, and whether it was by means of that 
alleged careless and reckless driving that he was thrown 
from the platform and was injured. That, the first appellate 
division of the supreme court of New York holds, was a 
proper submission to the jury. 

But it does not stop there. The man swore that he was 
ignorant of the existence of the unusual condition of the 
track referred to. The driver must have been aware of it. 
Standing upon the front platform, as the passenger was, he 
was exposed to a danger of being thrown off by the sudden 
striking of a rapidly moving car against the curved line of 
the track. That was a situation, the court holds, which re- 
quired the driver to exercise care for the safety of the pas- 
senger. 

The absence of contributory negligence, it says, could be 
shown from facts and circumstances, as well as by direct 
testimony of a witness. 

That the passenger was standing upon the front platform 
of the car, and being, as he said, in ignorance of the situa- 
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tion of the track, his position on the car was not evidence of 
itself of negligence on his part. 

Nor could the manner in which he was standing on the 
platform, being in the act of turning, or having just turned 
around, be said to establish negligence on his part, if he was 
responding to a call of the conductor for his fare, and his at- 
tention was occupied by that. 

Holder of Transfer Ticket Entitled to Wait for Car with 
Seat. 

Jenkins v. Brooklyn Heights Railroad Company (N. Y.), 51 

N. Y. Supp., 216. April 26, 1898. 

Transfers must be given, upon demand, and without ex- 
tra charge, by certain street railway companies, to "any pas- 
senger desiring to make one continuous trip," under section 
104, chapter 676, of New York Laws of 1892. And the sec- 
ond appellate division of the supreme court of that state 
holds that it is not compatible with the provisions of this 
statute for a street railway company to make the transfer it 
gives depend for its operation upon the individual taking a 
car within 10 minutes, regardless of the condition of the car 
which it ofifers for such service. 

A regulation that the passenger should take the first car 
which afforded him a seat or suitable accommodation, the 
court says, would meet all the requirements of the law, as it 
would evidence the good faith of the individual in his desire 
to make a continuous trip ; but an arbitrary time limit, ap- 
plying equally to the feeble and infirm, and which is only 
sufficient to allow a very narrow choice of cars, it declares, 
cannot be said to be such a reasonable regulation as the 
company is justified in making under the law. 

The individual may waive his rights, and may submit to 
the annoyance and discomfort incident to travel in over- 
crowded conveyances ; but the fact that thousands of per- 
sons do waive their rights each day does not justify a rail- 
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way company in establishing a rule compelling people to do 
so, or to forfeit their rights under the law of the state. 

Because the passenger could not change the contract, but 
was bound to accept the transfer ticket tendered, or none at 
all, he could not, therefore, be deemed to have given any 
assent to the conditions imposed, and which limited the 
right guaranteed by the statute. 

In estimating the damages which the passenger may have 
suffered by being wrongfully ejected from the car, the court 
suggests that, if he was arrested upon the order of the con- 
ductor, and the arrest constituted a part of the act of eject- 
ment, it would be proper that the jury should be allowed to 
pass upon the facts, and to have the evidence before them. 

Care Required of Street Railway Companies as Common 
Carriers. 

Lincoln Street Railway Company^ v. McClellan (Neb.), 74 

N. W. Rep., 1074. April 21, 1898. 

The supreme court of Nebraska says that it is settled in 
its jurisdiction that street railway companies are common 
carriers of passengers. As such they are bound to exercise 
for the safety of their patrons more than ordinary care. They 
are required to exercise the utmost skill, diligence, and fore- 
sight consistent with the business in which they are en- 
gaged, and are liable for the slightest negligence. This is 
the liability imposed by the common law on all carriers of 
passengers for hire. 

Moreover, the law presumes that one injured while being 
transported by a common carrier was injured in conse- 
quence of the latter's negligence, and to escape liability it 
must show that it has discharged the full measure of its legal 
duty, and was in no wise to blame for the accident. It need 
not, however, under the rules of the common law, acquit 
itself of all blame, and, in addition thereto, convict the per- 
son suing it of gross contributory negligence. 
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One cannot recover for an injury received while a passen- 
ger on a street railway if the accident from which the injury 
resulted was due in part to his own want of ordinary care. 
And in an action to recover damages in such case, an in- 
struction which informs the jury that, the injury being 
shown, the carrier, to escape liability, must prove that the 
passenger was guilty of gross contributory negligence, is 
erroneous. 

The supreme court further holds that section 3 of chapter 
72 of the Compiled Statutes of Nebraska of 1897, providing 
that "every railroad company, as aforesaid, shall be liable 
for all damages inflicted upon the person of passengers while 
being transported over its road, except in cases where the 
injury done arises from the criminal negHgence of the per- 
son injured," etc., has no application to street railways. 

Because it has none, the liabilty of a railroad company 
in Nebraska is that of an insurer, while a street railway 
company is only answerable for the failure to exercise the 
highest degree of care. 

In the common understanding, the court says, too, a rail- 
road and street railway have always been separate and dis- 
tinct things. 

No Suit in Name of Attorney General for Private Ends. 

People ex rel. Moloney, Atty. Gen. v. General Electric Rail- 
way Company (111.), 50 N. E. Rep., 158. April 21, 1898. 
Notwithstanding the elaborate pleadings and numerous 
points raised in this case, which was commenced by a bill 
or information in the name of the people of the state, on the 
relation of M. T. Moloney, attorney general, filed in the cir- 
cuit court of Cook county, March 9, 1898, asking for an in- 
junction against the General Electric Railway Company to 
prevent it from constructing its railway on certain streets in 
the city of Chicago, and to restrain the city and its officers 
from granting a permit, as well as praying that the ordin- 



150 STREET RAILWAY LAW. 

ance involved might be declared null and void, the supreme 
court finds it unnecessary to enter into a discussion of any 
other point than whether it was error in the chancellor to 
dismiss this bill before final hearing, if it was not prosecuted 
solely in behalf of, and for the interests of, the public, but 
in the interests of rival companies. 

If the information in this proceeding was invoked by rival 
corporations to prevent the construction of this road, the 
supreme court says that it was an indirect method of pro- 
curing an injunction, such as it has held could not be pro- 
cured by a private individual, when declaring that an abut- 
ting lot owner has no right to invoke the aid of a court of 
equity to prevent the construction of a street railway. 

Where injuries are consequential, merely, it holds that a 
court of equity is not the proper jurisdiction to enforce a 
remedy, as a court of law is the proper tribunal for the de- 
termination of such questions between individuals and cor- 
porations, or between corporations ; and that, what cannot 
be done directly cannot be done by indirection. On princi- 
ple, it declares, it cannot be held that, where a private indi- 
vidual cannot maintain a bill for injunction in his own 
name, he may do so in the name of the attorney general, on 
an information in equity. 

And the supreme court further holds that, to determine 
whether the proceeding is improperly invoked, a court of 
equity may go behind the parties on the face of the record, 
to see who are the real parties prosecuting the proceedings, 
and that this may be done even where the proceedings is in 
the name of the attorney general ; and, if the proceeding is 
prosecuted and carried on for the exclusive benefit of an in- 
dividual, or corporation, then the court may order an infor- 
mation in such cases to be dismissed. 

Therefore, being convinced, as it says, by the evidence in 
the record in this case that the inception of this information, 
its progress in the court below, and what had been done in 
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the supreme court, were in the interest of rival companies, 
and that, if sustained, it would be preventive of a healthy 
competition in the interest of the people resident in the ter- 
ritory where the road was proposed to be constructed, the 
supreme court holds that the chancellor who heard this case 
properly dismissed the information. 

Wkat is Required at Deep Grades Leading to Railroad 
Crossings. 

Flournoy v. Shreveport Belt Railway Company (La.), 23 

So. Rep., 465. April 4, 1898. 

Persons manning and operating street cars are expected 
to be careful at the crossings. The company must exercise 
reasonable care to provide men enough to properly control 
a train consisting ot a motor car and a trailer. 

At deep grades leading to railroad crossings, there should 
be a motorman and conductor aboard the train, and in 
charge. There was only a motorman, in this case, and the 
supreme court of Louisiana, which makes these statements, 
holds that the injuries occasioned by the collision between 
the street cars and the passing train at the crossing were in- 
juries for which the street railway company must be held re- 
sponsible to damages. The loss of control of this train, 
consisting of two cars, a motor car and a trailer, and its glid- 
ing down the rails and colliding with a passing railroad 
train, the court says, were manifestly owing to the inexperi- 
ence of the motorman, or the absence of an additional man 
to assist in properly applying the back brake, and in either 
case the company was responsible for the injuries received. 

Some further light on the same subject is furnished by the 
case of Russell against the Shreveport Belt Railway Com- 
pany, decided by the same court, the same day ; 23 Southern 
Reporter, 466. It shows that there had been a conductor on 
these cars, but he had got oiif a short time before — some dis- 
tance from the place of the accident — leaving the cars in 
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charge of the motorman alone, who had only had a few days' 
experience as motorman, and lost control of the cars so that 
he could not stop or check their sliding down the incline to 
the railroad crossing. 

The court declares that the ordinary care due passengers 
was wanting. 

That a lad who was a passenger on the trail car jumped 
to the back brake, and tried to help the motorman by apply- 
ing that, it holds did not have the effect of relieving the 
company from responsibility. 

Nor does it permit it to change its decision against the 
company that the person suing in this second case jumped 
off just before the collision and fell on his shoulders, par- 
tially dislocating one of them and bruising his arm, while 
some of the passengers who remained in their seats escaped 
without any injury. 

As abstract law, the court also here says that street car 
companies must exercise reasonable care to provide a suf- 
ficient number of men to properly move and operate their 
cars. 

Liability in Laying Tracks on Official Grade. 

Bancroft v. City of San Diego (Cal.), 52 Pac. Rep., 712. 

March 25, 1898. 

Here was an action brought against a city to recover for 
damages suffered from a change in the grade of a street up- 
on which abutted the property of the party suing. In re- 
versing a judgment obtained by the latter, the supreme 
court of California says that no liability on the part of the 
city is created by an ordinance establishing a grade. Or- 
dinarily, the grade must be established at the same time 
over many streets, in order that they may be so related to 
each other as to permit drainage. A system must be estab- 
Hshed throughout a district. However, it does not follow 
that all the streets must be actually graded at once, and the 
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municipality does not thereby undertake that they ever will 
be actually graded. 

When, therefore, a street railway company, for its own 
pecuniary advantage, lays its track upon streets which the 
city is not prepared to grade, and perhaps will never have 
occasion to construct, the court declares that it is but just 
that the railway company should assume the liability for 
such work. 

Continuing, the court says that it sees no reason for hold- 
ing that the railway company is in any sense the agent ol 
the city in the work. The grant of the franchise does not 
impose upon the company the duty of cutting down or fill- 
ing up a street. It may do so or not, as its interests prompt. 
And, when it changes the grade for its own purposes, it 
must necessarily be at a point where the city has not found 
it necessary to construct the street or actually change the 
grade, and has not in the satutory mode declared its inten- 
tion of doing the work. 

In this case, the railway company did not construct a 
street, but, on the contrary, in constructing a roadbed 23 ft. 
wide on the new grade established by the city, it ruined the 
street which had already been made. 

For these reasons, the court maintains that, notwithstand- 
ing the street railway company had a franchise from the city 
granting it the right to construct and operate its street rail- 
way, and requiring it to place all its tracks on the official 
grade, it took the privilege yoked with the liability, and was 
therefore liable for the damages, if any, caused by the work 
which it did. 

Liaiility of Purchaser of Track for Continued Defects. 

Schaefer v. City of Fond du Lac (Wis.), 74 N. W. Rep., 810. 

April 12, 1898. 

The Fond du Lac Light, Power & Railway Company so 
constructed and maintained its railway track on one of the 
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streets of the city as to render the street defective and dan- 
gerous for public travel. While such condition existed, 
Elihu Colman, with knowledge of the facts, it is said, pur- 
chased the railway track and left the same in the possession 
of the railway company, under an option to it to purchase 
the property from him, but without any agreement binding 
the railway company to remedy the defective condition of the 
street. After this, while things continued in that condition, 
a man standing on a high load of lumber, and endeavoring 
to drive his team across the track, at the point of danger 
stated, was compelled, by the sudden jerking of his wagon, 
to take hold of a stake, that he had fixed in a position where 
he could use it to steady himself, but which broke, he sus- 
taining injuries by being precipitated to the ground, it is 
judicially stated, without fault on his part, his injury being 
attributable to the condition stated. 

Under these circumstances, the circuit court decided, as 
a matter of law, that Colman was not liable for the injury 
complained of, because the defects in the street were not 
caused by, nor did they arise from, or were they produced 
by, him. But the supreme court of Wisconsin says that this 
reasoning hardly meets the facts of this case fully, leaving 
out, as it does, the element that Colman continued the de- 
fective condition of the street by allowing the railway com- 
pany to hold under him without any covenant on its part to 
remedy such condition. 

The supreme court says that the law is firmly established 
by the great weight of authority, that as between the owner 
of leased property and a mere stranger, the owner is liable 
for any injury to the latter caused by a dangerous defect in 
the property existing at the time of the lease, unless pro- 
tected by a covenant binding the lessee to remedy such de- 
fects ; and that there is much authority that he is liable any- 
way, that is, that he cannot shift the liability for known ex- 
isting dangers onto the lessee by a covenant to repair. 
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On these grounds, the court holds that Colman and the 
railway company as well, were primarily liable to the one 
who had been injured, and that the exhaustion of all legal 
remedies as to both was a condition precedent to the right 
of the latter to proceed against the city under the charter 
thereof, which provides that in all such cases the city shall 
not be liable till all legal remedies shall have been exhausted 
to collect the damages from the person or corporation 
whose wrong or negect produced or caused the defective 
condition of the street. 

The rule of law particularly established by this decision 
may be said to be, as stated by one of the judges, that if 
property, when in such defective condition as to be danger- 
ous to persons lawfully in the vicinity thereof, be purchased 
by a person with knowledge of the defects, who leases it to 
another, especially if the lease does not contain a clause re- 
quiring the lessee to remedy the defects, and a person so 
lawfully in the vicinity of such danger, but having no con- 
nection whatever with such lessee, be injured thereby, such 
lessor is liable to such injured party; and he cannot escape 
liability from the mere fact of the lease to, or possession by, 
such other person. 

Rule Laid Down as to Contributory Negligence in Going 
on Track. 

Austin Dam & Suburban Railway Company v. Goldstein 
(Tex. Civ. App.), 45 S. W. Rep., 600. May 4, 1898. 
There was some evidence in this case which had a ten- 
dency to show negligence upon the part of both parties : up- 
on the street railway company in running the cars at a high 
rate of speed, and failing to keep the proper lookout for per- 
sons on the track, and in failing to apply the brakes and stop 
the car to prevent running down the party suing ; and, up- 
on his part, in undertaking to cross the track in his buggy 
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under such circumstances as the jury might consider as 
tending to show contributory negligence. 

But the court of civil appeals of Texas says that it has not 
been able to find any case reported in that state where the 
identical question of law raised in this case has been passed 
on as applied to the operation of street railways. Yet, up- 
on principle, it thinks that, by analogy, that class of cases 
that lays down the rule upon the question of contributory 
negligence as to injuries sustained by a person when upon 
a steam railroad, is applicable. 

It holds that what is required in this as in other cases of 
this class is the exercise of ordinary care ; and, when it is 
once ascertained that one entering upon the track of a 
street railway is lacking in caution and diligence, he should 
be held to the same responsibility as exists in other cases 
where the party suing may be guilty of contributory negli- 
gence. 

The fact that the party suing was privileged to use the 
street, and that, in the exercise of this right, he was not re- 
quired to observe the same degree of care and watchfulness 
that would be required in a case where he was entering upon 
the track of a railroad operated by steam, the court insists, 
would not lessen the degree of responsibility that attaches 
to his negligent conduct in exposing himself to danger, if it 
is clear that he was guilty of such conduct. 

Consequently, the court holds that it was error to instruct 
the jury that the party suing would be excused from the 
efifect of his contributory negligence, in placing himself in a 
position of danger, if the servants of the street railway com- 
pany operating the car could have, by the exercise of dili- 
gence, discovered his peril in time to prevent running him 
down, although, in fact, there was no actual discovery, be- 
fore the collision, of his perilous situation. 

To make the case still plainer, the court says that the fail- 
ure to discover his peril by those operating the car, when by 
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the exercise of diligence it could have been discovered, was 
conduct which clearly constituted negligence ; but this negli- 
gence did not excuse that of the party suing, whose own 
negligent conduct it was that exposed him to peril ; the 
court adding that no recovery can be had in such a case 
unless a new act of negligence arises upon the part of those 
operating the train or car, which must consist in the actual 
discovery of the danger in time to prevent the injury. 

Right to Make Crossings of Overhead Trolley Street 
Railways. 

Consolidated Traction Company v. South Orange & Maple- 
wood Traction Company (N. J.), 40 Atl. Rep., 15. 
March i, 1898. 

An injunction to prevent one street railway company op- 
erating the overhead trolley system from constructing a 
crossing over the tracks of another, against its consent, and 
without any ofifer of compensation for damages by reason 
thereof, was sought in the above case. 

But the court of chancery of New Jersey holds, first of all, 
that a preliminary injunction cannot be granted upon the 
ground that the company sought to be enjoined has no right 
to make its extension across the street because its construc- 
tion in that locality is unauthorized by law. The only 
ground upon the illegal construction and operation of an- 
other's railway can be granted, the court says, is the inter- 
ference with the authorized business of the company, by 
competition carried on without authority of law. Such un- 
authorized competition with the business operated under a 
legal franchise is a recognized ground of equitable as well 
as legal relief. 

The only other legal injury which the complaining com- 
pany could sustain by reason of an illegal extension of the 
other company's road beyond its authorized limits, the court 
explains, would be an injury common to the public or to all 
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Other owners of property ; and such common injury affords 
no basis for equitable interference on behalf of the individ- 
ual or property owner, to enjoin the illegal exercise of a 
public franchise. In such cases, jurisdiction for the purpose 
of deciding upon such illegal use is to be exercised only up- 
on proper proceedings at law or in equity by or on behalf of 
the state. 

Moreover, if a preliminary injunction against illegal in- 
terference with business to which a company has a right is 
sought, the court insists that the application therefor must 
be made promptly, which it does not consider is done by 
waiting in the neighborhood of two months after the other 
road is in operation, before the bill of complaint is filed. 

Nor does the court endorse the second and principal 
ground upon which the right to a preliminary injunction 
was based, namely, that the construction by another com- 
pany of a street railway across the complainant's tracks, and 
the operation of the former by the trolley system, would 
necessarily invade the complainant's property rights, as 
owner of the track and trolley system, and interfere with 
its franchise of operating its road. 

So far as relates to the mere interruption of the operation 
of a street railway during the period of the construction of 
a crossing, the court holds that there can be no basis for 
compensation, for the first company's right to the use of the 
street must be subject to the right of the public to cross its 
tracks therein, and to the right of the public authorities to 
provide for crossing the tracks by any carriages or vehicles 
which have the right to use the street for travel, and to in- 
terrupt the company's operation in such reasonable manner 
as may be necessary to provide for the construction of the 
crossing, when the right to cross exists. 

As to the permanent changes made necessary in tracks 
and wires by a crossing, the precise question involved for 
settlement is said to be new in New Jersey, while even the 
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right to compensation for the taking or use of a street rail- 
way company's property such as is purely and necessarily 
incidental to the crossing of its tracks by street cars, moved 
either by horse or electric power, in the safest and most ap- 
proved method, has not been expressly recognized. But 
there are New Jersey cases which settle that electric street 
railways, operated by the overhead trolley system with its 
poles and wires, are not additional burdens upon the soil of 
the highway, and that there structures may be placed in the 
public streets without compensation to the owner of the soil, 
subject to the right of the public of passage and other ordi- 
nary uses of a highway. They also settle that a steam rail- 
road lawfully constructed across a public street cannot ex- 
clude the public from crossing its tracks by street cars op- 
erated by either horses or trolley, except to the extent that 
interference may be necessary to permit the lawful operation 
of the steam railroad at the point of crossing, and that with- 
out consent, and without compensation. 

These principles, the court thinks, control the right of 
trolley companies (whose tracks are laid longitudinally in 
the public street) to prevent the crossing of their tracks, and 
it holds that they can only prevent this crossing so far as 
the crossing interferes with or prevents the operation of 
their roads or the exercise of their franchises. 

The right of one street railway to cross another street 
railway already constructed is the same legitimate use of 
the highway as the construction and operation of the origi- 
nal road ; and the original right to construct and operate a 
road in the public streets is necessarily subject to all legiti- 
mate purposes of crossing. 

Nor does the court consider that the fact that the cross- 
ing, as proposed, necessitates some actual interference with 
the tracks and wires as constructed, and to some extent 
changes thereafter the exclusive use by the complainant 
company at the crossing, will prevent the crossing by a 
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similar street railway company, without compensation, if 
made under the proper legislative authority; for these 
changes are the necessary result of the development of 
the method of operating electric roads at their points of 
crossing, and especially when they are such as are made 
necessary, as the best and safest methods now attainable 
for the safety and convenience of the public in the opera- 
tion of both roads at the point of crossing. They are there- 
fore changes and burdens in the use of its tracks and 
trolley system to which the original right to lay and con- 
struct them is necessarily subject, and, in a legal point of 
view, are different only in degree, and not in character, 
from the changes in the property and control of its tracks 
made in the ordinary horse car crossing. 

And inasmuch as the complainant company's tracks and 
wires were originally laid and constructed subject to the 
right of the proper authorities to disturb them for the pur- 
pose of legitimate public travel in the public street across its 
tracks, and the changes and disturbances are necessarily in- 
cident to such crossing, the court holds that these are not 
the subject of compensation. 

Jurisdiction to control the construction of such a cross- 
ing, if the parties cannot agree, the court further states, can, 
undoubtedly, be exercised by a court of equity ; and, where 
the right to construct a crossing exists, it says, a court of 
equity will, if necessary, and on application of either party, 
interfere to control the construction. And §uch equitable 
jurisdiction relating to the joint use of the public highway 
would probably extend to the settlement of all questions re- 
lating to the construction, operation, and maintenance of 
the crossing in case the parties did not agree. 
, Finally, the court declares that the company seeking to 
make the crossing, of course, has no right arbitrarily to se- 
lect its own time of erecting the crossing, but is bound, if 
no agreement is made, to give due notice, both of the time 
and manner in which the crossing is proposed to be made, 
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Thus did the court reach the conclusion that, on the mer- 
its of the case, the complainant company was not entitled to 
compensation for damages to its property by the proper 
construction of the crossing under consideration ; and as 
the crossing, when properly erected, would not interfere 
with the exercise of its franchises, the application for pre- 
liminary injunction on the ground jof right to compensation 
must be refused. And this conclusion, it maintains, agrees 
with the decisions of the courts of other states, in cases in- 
volving the rights of crossing in public streets, so far as it 
had been referred to them. 

Remedy of Judgment Creditor is to Levy upon Franchise. 

Williams v. East Wareham, Onset Bay & Point Indepen- 
dence Street Railway Company (Mass.), 50 N. E. Rep., 
646. May 18, 1898. 

The supreme judicial court of Massachusetts holds that 
the remedy of a judgment creditor of a street railway com- 
pany is not, under the law of that state, to have a receiver 
appointed, but is to levy his execution upon the franchise 
of the company, and the rights and privileges thereunder, 
"so far as [they] relate to the receiving of toll," and upon 
"all other corporate property, real and personal," and a sale 
thereof, pursuant to section 31, and following sections, of 
chapter 105, of the public statutes of that state. It takes this 
position, because it thinks that a street railway company is a 
corporation authorized to receive toll, within the meaning 
of sections 30-35 of said chapter 105, in which respect it says 
that it cannot distinguish it from a railroad corporation. 

Rushing Across Track in Rear o_f Passing Car. 

Greengard v. St. Paul City Railway Company (Minn.), 75 

N. W. Rep. 221. May 9, 1898. 

The evidence here made a case of an adult, in the full pos- 
session of all his faculties, with knowledge of the situation 
and the attendent risks, with ample oportunities to ascer- 
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tain the approach of cars, with nothing to distract his at- 
tention, and without any necessity or even occasion for tak- 
ing chances, rushing hastily across one track, at a point not 
a street crossing, in the immediate rear of a passing car, 
without knowing, or taking any reasonable means to ascer- 
tain, whether a car was approaching from the opposite direc- 
tion on the other track. This, the supreme court of Minne- 
sota holds, so conclusively showed contributory negligence 
on his part that a judgment entered in his favor must be 
reversed and one entered for the company, regardless of the 
verdict of the jury in his favor. Nor does it consider that 
the fact that the car coming up on the second track may not 
have given any signal of its approach at the street crossing 
over half a block away at all tended to excuse the man's 
conduct. 

Lien for Engines but Not for Construction of Electric 
Road. 

Frick Company v. Norfolk & Ocean View Railroad Com- 
pany (U. S.), 86 Fed. Rep., 725. March 16, 1898. 
The United States circuit court of appeals holds that a 
mechanic's lien law, such as that of Virginia,, giving a prior 
lien to all persons furnishing "engines . . . necessary to the 
operation of any railway, canal, or other transportation 
company," includes engines furnished for the purpose of 
generating electricity for the propelling power on an electric 
railway, and that such engines are not a part of the perma- 
nent construction of the railway so as to be embraced within 
a supply lien law. 

It also holds that where a railway compar furnishes all 
the materials, a person who furnishes the wdk and labor 
necessary for grading the roadbed, laying tracks, and erect- 
ing trolley poles and wires, at so much per lineal foot or per 
mile of track, using his own tools for the work, is a "con- 
tractor" with the railway company, and not a "laborer," 
within the meaning of statute giving a prior lien to "labor- 
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ers," and, likewise, not entitled to a lien under a supply lien 
law. 

Consent of Property Owners Does Not Cover After- 
Acquired Property. 

Taylor v. Erie Passenger Company (Pa.), 40 Atl. Rep., 

316. May 9, 1898. 

Certain owners of property fronting on a certain road 
granted to the Erie City Passenger Railway Company and 
its lessees the right to occupy and extend their line of rail- 
way, with the necessary turnouts, and to operate the same 
through and along said road "in front of our respective 
properties, to Trinity Cemetery," the company being re- 
leased from all claims for damages for the occupation of 
said road, or so much thereof as might be necessary for the 
right of way for tracks, and from any and all other damages 
such property owners might sustain by the construction of 
said railway and its operation which might be unavoidable 
by its construction and operation. But this permission, the 
supreme court of Pennsylvania holds, was effective only as 
to the respective properties owned, by the parties who gave 
it, at the time it was given; and that a person who had 
signed it, on subsequently buying other property on the 
road, would have all the right to object to the extension of 
the railway in front of the latter property that his vendor 
would have if still the owner of the same, and to make his 
objection efifectual with an injunction. 

It also holds that, although the fact the company had 
constructed its railway in front of certain property in 1889, 
and had used and operated it since without objection, gave it 
the right to there continue its railway as so constructed, and 
the right to continue the use and operation of the same, this 
did not give it any right to construct an additional switch, or 
to remove and enlarge one previously constructed in front 
of said property, so as to increase the damages thereto, with- 
out the consent of the owner. 



164 STREET RAILWAY LAW. " 

Agents Can Dicker Away in Settling Claims. 

Kane v. Chester Traction Company (Pa.), 40 Atl. Rep. 320. 

May 16, 1898. 

After negotiations for a settlement had been carried on 
over a period of several weeks, if not months, where $1,000 
had at first been demanded, and $100 had been oflfered, to 
settle a claim for personal injuries, a compromise was at last 
effected, a formal release under seal being executed. But 
dissatisfaction grew upon the claimant, owing to a belief that 
she ought to have got more, and that her injuries were 
greater than she had thought. She then went into court, 
and endeavored to have the release set aside on the ground 
that it had been obtained from her by fraudulent repre- 
sentations made by the agent who settled the claim with 
her — assented to, if not actively participated in, by a sup- 
posed friend of hers, whom she had brought in as adviser — 
that if she went to law she would get nothing, etc. Refer- 
ring to this, the supreme court of Pennsylvania says that it 
is quite probable that the agent was not over nice in his 
mode of urging the delays and disadvantages of a lawsuit, 
and the small amount the claimant might actually receive, 
even out of a substantial verdict. His methods may have 
been overzealous, but, the court says, they were not shown 
to have amounted to fraud. If the claimant had been a mer- 
chant selling goods, and the company a purchaser depreciat- 
ing their value in the dicker, the court goes on to state that 
it could not say that the latter had exceeded the license al- 
lowed by the standard of commercial honesty, and that there 
was no reason to hold these parties to any stricter rule. 

Duty in Regard to Inspecting Harness. 

McKnight v. Brooklyn Heights Railroad Company (N. Y.), 

51 N. Y. Supp., 738. May, 1898. 

Judge Gaynor holds, at a trial term of the supreme court 
of New York, in Kings county, that, in view of the fact that 
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it is common knowledge that there are certain defects from 
wear and tear in the straps, buckles and fastenings of a har- 
ness which may not be discovered with the exercise of rear- 
sonable care when it is upon a horse, especially by a cursory 
or limited examination, a street railway company owes to its 
drivers the duty of reasonable care in the inspection of har- 
ness in the stable; and that the employment of competent 
persons to make such inspection does not fulfill its duty. It 
remains responsible for the actual making of such inspec- 
tion, and liable to the drivers for any negligence of its in- 
spectors in the making of the inspection. 

Nor can exemption from this liability be attained, he fur- 
ther holds, by promulgating a rule requiring drivers to ex- 
amine the harness before starting out. How much of an ex- 
amination can be made by them is a question of fact. They 
are not by such a rule made responsible for the conse- 
quences to themselves of all defects in the harness, but only 
of such defects as the rule contemplates, viz., such as can 
with reasonable care be found by such an examination as 
they are given opportunity to make. The employer cannot 
shift upon its employes its responsibility for injuries to them 
from defects in appliances from wear and tear, by devolving 
on them the duty of inspection, without giving them time 
and opportunity to make such inspection as will reveal the 
defects. 

Duty Owed to Passenger Permitted to Stand on Step. 

Schaefer v. Union Railway Company (N. Y.), 51 N. Y. 

Supp. 431. May 6, 1898. 

Whether it was contributory negligence for a man who 
had boarded a crowded car and could not maintain a posi- 
tion on the platform to take one upon the step, the first ap- 
pellate division of the supreme court of New York holds, 
was clearly a question for the jury to determine, under all 
the circumstances of the case. On the other hand, it de- 
clares that the company, having received him as a passenger 
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and permitted him to stand upon the step, owed a duty to 
take reasonable care that he was not exposed to unnecessary 
danger. And, upon the fact that the car was permitted to 
go down an incline at a very high rate of speed ; tTiat it was 
crowded with passengers, inside and out ; that while going at 
that rate of speed it struck a curve ; that the passengers had 
no warning of the approach of the curve ; and that the car 
lurched so that several passengers besides the one suing 
were thrown down, it says the jury might well have predi- 
cated negligence on the part of the company. No evidence 
was given in this case by the company except the testimony 
of its claim agent to the effect that the conductor and motor- 
man were required to make reports of anything and every- 
thing which occurred during their trips, but that in this par- 
ticular case they neglected their duty, and he never heard 
anything about it. This, the court suggests, may have been 
important as explaining the reason why the company gave 
no proof about the accident, but otherwise it was of no con- 
sequence in the case, which, under the circumstances, must 
stand upon the evidence presented by the party suing. 

Municipalities Have No Inherent Poivcr to Confer Ex- 
clusive Privileges. 

Detroit Citizens' Street Railway v. Detroit Railway (U. S.), 

i8 S. C. Rep., 732. May 23, 1898. 

The supreme court of the United States holds that the 
common council of Detroit had no inherent power to con- 
fer upon the Detroit City Railway Company, by an ordi- 
nance passed in 1862, the exclusive authority to construct 
and operate railways on and through the city streets and 
avenues for a period of 30 years, which an ordinance of 
1879 purported to extend for 30 years from that date. 

Nor does the supreme covtrt consider that such power 
was derived from the tram-railway act under which the com- 
pany named was organized, and which provided that all 
companies or corporations formed under it for the purpose 
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of constructing and operating railways in and through the 
streets of any town or city in the state "shall have the ex- 
clusive right to use and operate any street railways con- 
structed, owned or held by them: provided, that no such 
company or corporation shall be authorized to construct a 
railway . . . without the consent of the municipal au- 
thorities, . . . and under such regulations and upon 
such terms and conditions as said authorities may from 
time to time prescribe." It maintains that to confer the 
power on a municipality to grant an exclusive privilege to 
occupy its streets for railway purposes such power must be 
given in language explicit and express, or necessarily to be 
implied from other powers, which was not done in this 
case. 

To conclude with, the supreme court says that easements 
in the public streets for a limited time are different, and have 
different consequences, from those given in perpetuity. 
Those reserved from monopoly are different, and have dif- 
ferent consequences, from those fixed in monopoly. Con- 
sequently those given in perpetuity and in monopoly must 
have, for their authority, explicit permission, or, if inferred 
from other powers, it is not enough that the authority is 
convenient to them, but it must be indispensable to them. 

Where Trolley Poles May and May Not Be Placed. 

Snyder v. Ft. Madison Street Railway Company (la.), 75 N. 

W. Rep., 179. May 10, 1898. 

The supreme court of Iowa takes the position that streets 
are designed for public uses, among which are the construc- 
tion and operation of street railways ; and if they are so 
constructed and operated as not to affect prejudicially the 
rights of the public, nor to interfere with the proper use of 
the street by others, no burden not contemplated by dedi- 
cation of the street is placed upon it. In such cases the kind 
of power used in operating the railway, it considers, is 
wholly immaterial. 



168 STREET RAILWAY LAW. 

That trolley poles and wires might be so erected and ar- 
ranged as to have the effect ojE being a permanent obstruc- 
tion of the street for the benefit of the street railway that 
would necessarily interfere with the proper use of the street 
by others, it says, is undoubtedly true, but the mere fact 
that the spaces they occupy cannot be used for other pur- 
poses, it insists, does not show an improper use of the street. 
They are designed to aid in the rapid, convenient, and 
economical transportation of persons from place to place, 
and thus to facilitate the use of the street by the public for 
whom it was intended. 

It follows, the court holds, that an abutting lot owner has 
no sufficient ground to complain of the erection and main- 
tenance of street railway poles in the street in front of his 
premises if they are properly placed, and this is true whether 
he owns what is technically termed the fee of the street or 
not. 

On the other hand, it holds that a petition stated a good 
cause of action which alleged that a pole was placed in front 
of certain property without necessity therefor, to annoy the 
owners, and to injure and depreciate the value of the prop- 
erty, which it had done, causing great damage to them, and 
would continue to do, if not removed, obstructing the enjoy- 
ment by them of their property, for which they had not been 
compensated. And if these averments could be proved, it 
says, they might recover damages for the injuries sustained ; 
but they were not compelled to resort to that remedy, as 
they might have recourse to an action for the removal of the 
pole, if its location was not only injurious, but unnecessary. 

Still, the court does not want to be understood as holding 
that a property owner may dictate the location of poles in 
front of his premises, nor that he may recover damages, 
however trivial, which may be caused by their location. It 
says that the railway company has the right to so place its 
poles as to secure the best results for its railway, provided 
that it so places them as not to cause any unnecessary in- 
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jury. The injurious consequences which it must guard 
against are those of a substantial character. 

The placing of poles in front of property, it goes on to 
say, is seldom desired by the property owner, and may in 
some slight degree interfere with the use of his property, as 
by obstructing the view from it; but for such injury alone 
he would rarely, if ever, be entitled to relief. The placing 
of a pole in a walk or roadway, however, or in front of and 
near to an important window, if the pole could as well be 
placed elsewhere, might afford ground for relief. 

And, after all, the court says it cannot undertake to lay 
down general rules which would govern all cases. Each 
case, of necessity, must be decided according to its own 
facts. 

Must Pay for Injuries Caused by Flatnes Frightening 
Passenger into Jumping from Car. 

Poulsen V. Nassau Electric Railroad Company (N. Y.), 51 

N. Y. Supp., 933. May 24, 1898. 

Unanimously does the second appellate division of the su- 
preme court of New York affirm a judgment for $7,500 dam- 
ages for injuries sustained by a woman who jumped from 
an electric car while it was still in motion because of flames 
flashing high up out of the controller box at the front end 
of an open trolley car. 

In defense, the company undertook to establish that the 
controller was a standard appliance, in use, and properly so, 
throughout the United States ; that no system of inspection 
can prevent flashes escaping from the box containing the 
controller ; that even new controllers of this standard type 
will produce these flashes ; and that, in the ordinary use and 
management of such controllers, particles of dust or grease 
collected therein will cause such flashes. 

But the court thinks that this explanation "did not ex- 
plain." After making all due allowances, it emphasizes the 
fact that it was not shown that there was any inspection of 
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the car in question at any time during the day before the 
hour of the accident, let alone any before it left the depot 
on the trip in question, while the controller itself was out of 
order, as was easily discoverable, and was discovered right 
after the accident. 

It also considers it a significant fact that the motorman 
was not called as a witness, and that no explanation of his 
absence was offered — a fact which the jury were entitled to 
consider in judging of the cause and character of the flash- 
ing or ffaming which alarmed the passenger. 

And it suggests that another ground upon which negli- 
gence may have been imputed to the company arose out of 
the fact that, after the flashing or fliaming began, the motor- ' 
man permitted the car to continue its course without stop- 
ping to ascertain the cause of the flame, until a new element 
of apprehension was introduced, namely, the burning out of 
the fuse. 

The court says that the jury were entitled to take this last 
matter into consideration in passing upon the company's 
negligence ; so that whether the accident was caused by fail- 
ure of inspection and the consequent use of a car of which 
the controller was not in good order, or whether it resulted 
from the continuing motion of the car after its dangerous 
condition might have been and was discovered, the jury 
were justified in assuming the company's negligence. 

Nor does the court consider that the fact that other pas- 
sengers remained in the car conclusively established con- 
tributory negUgence on the part of this one in jumping. 

Liability for Ncgiigxnt Killing of Dogs on Trade. 

Citizens' Rapid Transit Company v. Dew (Tenn.), 45 S. W. 

Rep., 790. Feb. 9, 1898. 

In the earlier law books it was said that "dog law" was as 
hard to define as was "dog Latin," but the supreme court 
of Tennessee declares that day has passed, and that dogs 
have now a distinct and well-established status in the eyes 
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of the law. Giving vent to a bit of sentiment, it says, they 
are the negro's associates, and often his only property, the 
poor man's friend, and the rich man's companion, and the 
protection of women and children, hearthstones, and hen- 
roosts. 

Holding this view, it will readily be understood that it 
would affirm a judgment holding a street railway company 
liable for the killing of a dog when it was convinced that the 
company was guilty of negligence in the killing of the dog, 
or in fatally injuring it so that it was an act of humanity 
for the owner to kill it. 

It holds that it was not error in the trial judge to charge 
that the street car company must have sufficient employes on 
its cars to operate them, in a careful manner, so as to pre- 
vent damages or injuries to persons and animals that might 
go upon the track, and was liable for a failure to do so ; the 
question of what number would be sufficient being left to the 
jury, under all the circumstances. And this charge, it says, 
was called for by the fact that the motorman had stated that 
the reason he did not see the dog sooner was because he 
was looking around at the passengers to see if any desired to 
get off, the conductor having left the car after it passed from 
the more crowded portion of the track nearer the city, the 
motorman being at the time the only employe on the car, 
which was being run on a track laid on a turnpike which 
was a thoroughfare much used. 

Nor does the court consider that it was error to charge 
that, inasmuch as the street car was laid on the roadway 
and on the same level with it, the dog was not a trespasser 
if he went upon the track, inasmuch as the dog was not im- 
properly on the highway. Additional scope would seem to 
be given to this point because, while the dog was running 
along 150 or 200 yards in front of its master, it had stopped 
in the center of the track to "point" some birds. 

And although the jury might unquestionably take into 
consideration common knowledge and observation about the 
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habits and qualities of dogs, the court insists that it was 
going too far to say that the motorman might rely upon 
the quickness and celerity of the dog, and thus absolve him- 
self from all duty and care to prevent the accident. 

Upon the question of value, the court holds that it was 
competent to admit evidence of the dog's pedigree and of 
the qualities and performances of its ancestors. And it 
finds no fault with evidence that was introduced showing 
that the dog had had the distemper and that this added to 
its value lOO per cent. 

The amount of the judgment against the company, which 
the supreme court affirms with costs, was $250. And had 
the jury found that the dog ought not to have been killed, 
the court says its owner would still have been entitled to 
damages for his injuries, the action being for both the negli- 
gent injuring and killing of the dog. 

Liability to Passenger Struck While Alighting from Wrong 
Side of Car. 

Atlanta Consolidated Street Railway Company v. Bates 

(Ga.), 30 S. E. Rep., 41. Jan. 21, 1898. 

There is some apparent conflict in the authorities as to 
whether the relation of common carrier and passenger ex- 
ists after the passenger has alighted from the car, and be- 
fore he has had opportunity of passing over and beyond a 
parallel track of the company's line. But the supreme court 
of Georgia holds that the relation certainly exists while the 
passenger is in the act of alighting. It maintains the doc- 
trine that the relation of common carrier and passenger ex- 
ists between a street railway company and a passenger un- 
til he had reached his destination, and has had a reasonable 
opportunity to alight safely from the car ; and that the car- 
rier, during this period, is under a legal obligation to use 
extraordinary diligence, on behalf of itself and its agents, to 
protect the life and person of the passenger. 

This doctrine of extraordinary diligence, it goes on to 
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state, is not only applicable to the agents of the carrier on 
the car on which the passenger is traveling, but also to its 
agents having control of another car, approaching on a 
parallel track, after the latter have discovered that the former 
car was about to stop for the purpose of discharging pas- 
sengers, who might alight dangerously near such parallel 
track. 

To the ordinary traveler tipon foot, the court holds, the 
motorman on the approaching car is bound to exercise only 
ordinary care and diligence, while to the company's pas- 
sengers he is bound to use extraordinary care and diligence, 
at a street crossing. Especially is this the case when, the 
motorman knows, or has reason to believe, that passengers 
are about to alight from the car that has stopped, and that 
they might alight dangerously near the track upon which 
he is running. 

The habit or practice of the passengers suing the company 
as to his manner of departing from street cars on other oc- 
casions, either before or after the injury complained of, the 
court holds, cannot be legitimately considered by the jury 
as throwing any light upon his conduct at the time he was 
injured. 

It having been alleged that one element of negligence 
which resulted in the passenger's injuries was that the street 
railway company knew it was dangerous to allow passengers 
to alight from a car on the side next to its parallel track, 
yet took no steps to prevent it, the court holds that it was 
not error to admit testimony showing that the company had 
placed no ropes, guards or other protection to prevent pas- 
sengers from incurring this danger ; the question as to 
whether such omission amounted to negligence being left 
entirely to the jury. 

A rule of the company requiring its motormen to keep 
their cars under full control on approaching all street cross- 
ings, and, when there is a car standing at a crossing, taking 
on or letting off passengers, or if they see that they are 
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about to meet a car on a street crossing, to slow up and see 
that the track is clear before attempting to pass, the court 
also holds, is admissible in evidence, as tending to show that 
the company regarded such a point on its line, when being 
approached by one of its cars, as more or less dangerous to 
passengers and others. 

On the other hand, it holds that where it appeared from 
the testimony that the hearing of the passenger suing the 
company was impaired, and it was inferable that for this 
reason he did not hear the approaching car that struck him, 
it was not error for the trial judge to instruct the jury that 
"the fact that he was partially deaf, if such was the fact, 
would not affect or lessen the degree of care required of 
him ; that care being the degree of care which every prudent 
man would exercise under the same or similar circum- 
stances," which would not imply that he was required to 
exercise only that care which a prudent man who could hear 
would use, but which a prudent man in the same condition 
as to the impairment of his hearing would exercise. 

Judgment for $i,ooo snd costs, against the company, af- 
firmed. 

Degree of Care Imposed on Persons Crossing Tracks is 

Same as Com.pany' s. 
Burgess v. Salt Lake City Railroad Company (Utah), 53 

Pac. Rep., 1,013. June 15, 1898. 

A person in crossing a street having street car tracks 
thereon, the supreme court of Utah holds, is bound to ex- 
ercise the same degree of care which it is incumbent upon 
the railway company to exercise. 

Adoption of Box System of Collecting Fares a Proper 

Safeguard. 
Morley v. Snow (Mich.), 75 N. W. Rep., 466. May 24, 1898. 

The receivers of the Union Street Railway Company of 
Saginaw, Mich., have been granted, by the supreme court 
of Michigan, a mandamus requiring the circuit judge to va- 
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cate an order requiring the discontinuance of the use of the 
MehHng box system of collecting car fares from passengers. 

This box is a metal safe, of convenient size, carried by 
the conductor, into which the passenger is required to de- 
posit his fare, at which time the conductor presses a button 
which rings a bell and registers the fare. At the end of 
the day the box, with the transfer tickets, is handed by the 
conductor into the office, and becomes his settlement with 
the company. 

To one conductor, it was so distasteful to use the box, 
that he applied to the circuit court for relief, not only upon 
the ground that it reflected upon his character, but that it 
gave rise to controversies with passengers and was objected 
to by them, as well as that it was beyond the power of re- 
ceivers to require. And the circuit court granted his prayer, 
maintaining that to require the use of the box was not a 
proper regulation, as it was not a thing to be used in the 
manner in which it was used, and that its use tended to 
ostracize from society the employes who had to use, by 
branding them as not to be trusted. 

But the supreme court thinks that the conclusion reached 
by the circuit judge was wholly unwarranted by the facts. 
It says that conductors of street cars deal with a great num- 
ber of persons, some of whom are entering and leaving the 
cars frequently. It often happens that change must be 
made, and there are opportunities for mistakes. It is not 
unreasonable to assume that, like persons in all callings, 
some of the employes of street car companies will yield, to 
temptation, when presented. Every one at all familiar with 
business upon a large scale knows that it is desirable to have 
it so systematized that mistakes or fraud in its conduct shall 
not occur. Officials, both of the state and nation, and all 
officers charged with the management of banks, railroads, 
and other corporations, are surrounded by checks and safe- 
guards calculated to do away with the possibilities of frauds 
or mistakes. The cash register is to be found in most places 
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of business. Upon the elevated roads, in the large cities, 
the passenger pays his fare before he enters upon the plat- 
form, over which he must pass to get admission to his train. 
Every one recognizes the checks and safeguards, as proper 
to be used and no one has a right to regard them as an im- 
putation upon the honesty of any individual using them. 
Their use is simply a recognition of what all know to be a 
fact, with humanity constituted as it is — that, in the conduct 
of a large business by many persons, there is a liability to 
make mistakes, and a possibility of the commission of 
frauds. The Great Teacher, in that prayer which is the 
model of all prayers, prayed, "Lead us not into temptation, 
but deliver us from evil." It can readily be seen how the 
unintelligent or dishonest might object to these checks and 
safeguards, but it is difficult to understand how the honest 
and intelligent should object to any practical method which 
would reduce the probability of mistakes, or the opportuni- 
ties for the commission of fraud, to the minimum. 

The supreme court also holds that an active receiver, who 
is required to manage a going concern like a system of 
street railways or a railroad, must be clothed with consider- 
able discretion, and that he may do such things, in the ordi- 
nary course of business, as to him, in good faith, seem neces- 
sary to render the business of the road profitable and suc- 
cessful. He is not only the arm of the court, but he repre- 
sents, in a sense, the creditors and the stockholders of the 
road. Nor does it consider that but very few courts, if they 
had the time to do so, possess the necessary knowledge to 
enable them to successfully manage a system of street rail- 
ways. 

Applying these principles to the case in hand, the su- 
preme court holds that the receivers in question had acted 
only within the scope of their authority, on a point with re- 
gard to which the court should not interfere, and that if 
they were not competent to deal with such a detail, they 
should be removed, and some one competent appointed. 
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Explosion of Fly- Wheel in Power House Not Evidence of 
Negligence. 

Piehl V. Albany Railway (N. Y.), 51 N. Y. Supp., 755. May 

10, 1898. 

The mere fact of the explosion of a fly-wheel which was 
purchased from the manufacturers and had been used for 
two years on an engine used in generating the electrical 
power by which street cars were operated, the third appel- 
late division of the supreme court of New York holds, is 
not presumptive evidence of negligence. 

Liability in Starting Car Before a Woman has Obtained 
Her Seat. 

Dochtermann v. Brooklyn Heights Railroad Company (N. 

Y.), 52 N. Y. Supp., 1051. June 21, 1898. 

Assuming that the liability in the operation of electric 
cars is no greater than that of horse cars, the second ap- 
pellate division of the supreme court of New York holds 
that, considering the frequency of the occurrence of such 
accidents, a jury might properly find that it was want of 
even ordinary care to start a car until a woman who had got 
aboard it had obtained her seat, whatever may be the rule 
when the passenger is a man. 

Electric Street Car is Not ' ''Locomotive, Engine or Train " 
Upon a Railroad. 

Fallon V. West End Street Railway Company (Mass.), 50 N. 

E. Rep., 536. May 20, 1898. 

A conductor on an electric street railway car having sus- 
tained personal injuries through the alleged negligence of 
the motorman, brought an action to recover damages, from 
the company, under the provision in section i, of chapter 
270, of the Massachusetts Laws of 1887, making the em- 
ployer liable for injuries to an employe resulting from negli- 
gence of a fellow employe in charge of ^, "locomotive engine 
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or train upon a railroad." But the supreme judicial court 
of Massachusetts thinks that a car belonging to a street 
railway operated by electricity, and operated in the manner 
in which cars upon street electric lines usually are, cannot 
be said to be a locomotive engine or train upon a railroad, 
within the meaning of the statute in question, and so holds. 

Failure to Sound Gong Does Not Necessarily Imply 
Negligence. 

Citizens' Railway Company v. Holmes (Tex.), 46 S. W. 

Rep., 116. June 8, 1898. 

The general statute that relates to the duty of. the opera- 
tion of railway trains on the subject of blowing the whistle 
or ringing the bell does not apply to street railways, the 
court of civil appeals of Texas holds, as also that, where 
there is no statute or ordinance requiring it, it cannot be con- 
clusively assumed that failure to ring a bell or sound a 
gong and to continue to do so prior to a collision are acts 
of negligence, but that must be left to the determination of 
the jury, according to the circumstances of the case. 

Another point made by the court is that it is not only 
the duty of one when cognizant of an approaching car to 
exercise caution, but it is also his duty to exercise diligence, 
to ascertain if a car is approaching. 

Inability to hear and defective vision, it adds, may be 
considered on the question of negligence, upon the part of 
the plaintifif, in exposing himself to peril. 

Value of Gratuitous Medical Treatment Cannot Be Re- 
covered in Personal Injury Cases. 

Morris v. Grand Avenue Railway Company (Mo.), 46 S. W. 

Rep., 170. May 24, 1898. 

As something of a new question, in that state, the supreme 
court of Missouri, division No. i, holds, that, in a personal 
injury suit, against a street railway company, the value of 
medical treatment gratuitously furnished the plaintifif, as 
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for example in a hospital, cannot be recovered as an element 
of damages. The proof of the value of the gratuity exerted 
in one's behalf in relief of an injury inflicted, it says, is in no 
sense the proof of the expense to which one has been put, or 
the liability incurred, in the relief from that injury, while 
to authorize a recovery on part of the injured plaintiff, 
there must have been an actual loss to him of time or 
money, or a liability that same may or will occur. Conse- 
quently, it seems, that when loss has not occurred, or can- 
not occur, by reason of the action of others, gratuitously 
exercised in behalf of the party injured, or when no legal 
liability has arisen, by reason of restrictions of law against 
the intervening third party performing the needful services, 
no action can be maintained. 

Watchfulness Required Where Children May Be Expected 
to Be Playing. 

Bergen County Traction Company v. Heitman's Adminis- 
trator (N. J.), 40 Atl. Rep., 651. June 21, 1898. 
A motorman in charge of an electric traction car moving 
in the public streets, where he has reason to expect little 
children are playing, the court of errors and appeals of New 
Jersey holds, must exercise a high degree of watchfulness 
in the operation of his car. 

In this class of casualties, involving injuries by the cars 
of electric traction companies, going often with great rapid- 
ity in the public highways, to use other language of the 
court, motormen are properly held to a careful and constant 
lookout for every movement of human life on their front, 
and especially for the movements of children who are of 
such tender years as to be deemed incapable of contributory 
negligence. 

That a child two years and three months old, to whom 
contributory negligence cannot be imputed, is suffered to 
roam unattended in the public street, it further holds, can- 
not relieve a traction company from liability for its negli- 
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gence in the management of its car, resulting in the child's 
death. 

Conductor Not Required to Observe Track. 

Macon & Indian Springs Electric Street Railway Company 
V. Holmes (Ga.), 30 S. E. Rep., 563. March 23, 1898. 
The supreme court of Georgia denies that, as a matter of 
law, it is the duty of the conductor of a street railway car 
to observe the track in front of the car and that portion of 
the street contiguous to the track on either side. The law 
not expressly imposing any such obligation, it says that 
the question as to what the duties of a particular conductor 
were in this respect was one of fact, and a subject-matter of 
proof, and that, in the absence of any proof showing that he 
was under any obligation of this kind, it was error for the 
trial judge to instruct the jury that such was the conductor's 
duty, and a failure in its discharge would be negligence. 

The court further states that in a suit against a street 
railway company- for personal injuries resulting by its car 
coming in contact with one who was undertaking to cross 
its track, the plaintifi cannot recover, if, by the exercise of 
ordinary care, he could have avoided the consequences of 
the defendant's negligence at any time after such negligence 
had become apparent, or he had reason to apprehend its ex- 
istence. 

Bolt Extending Below Car Does Not Import Negligence. 

Posten v. Denver Consolidated Tramway Company (Colo.), 

53 Pac. Rep., 391. June 13, 1898. 

A passenger who attempted to alight from a moving car 
fell and, rolling under the step of a trail car, had his leg 
scraped and injured by an iron bolt which projected through 
the step for a distance of about an inch. When he sued for 
damages he charged negligence in the construction of the 
car by allowing the bolts to extend through the step of the 
trailer. But the court of appeals of Colorado holds that this 
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could no more be said to be negligent construction than 
would be the wheels under the car by which it was moved. 
Simply because the passenger was injured by the bolt did < 
not raise a presumption nor make a prima facie case of neg- 
ligence in construction. Especially was this true, it says, 
there being no contention nor proof that any accident which 
resulted in injury was caused by the failure of any of the 
machinery or appliances of the car. The bolt did not cause 
the passenger to fall. Nor is to be presumed, continues the 
court, that the obHgation rests upon the carried to so con- 
struct its cars that no injury can be inflicted upon a person 
who gets underneath a moving car. If it be possible to 
raise such a presumption, it must be done by testimony of- 
fered by the party who seeks to show or rely upon it. 

Excessive Speed Alone Causes Liability for Accidents at 
Curves. 

Ayers v. Rochester Railway Company (N. Y.), 50 N. E. 

Rep., 960. June 7, 1898. 

It is well known that a car in passing around a curve is 
subjected to a somewhat violent motion. It is incidental to 
the situation, is something that must be guarded against by 
every passenger, and the railroad company is liable only 
when the speed is excessive. So holds the court of appeals 
of New York, which says that it would be a very harsh 
rule that would hold a company liable for a possible injury 
resulting while passing at a proper speed over a curve that 
has long been in use, and where no accidents are shown to 
have happened. In the case before it, where it reserves a 
judgment for damages, the plaintiff had just entered the 
car, which had stopped on a curve, and was thrown down 
by the violence of the motion of the car in rounding the 
curve and passing onto the straight track just as she was 
about to take her seat. This case, which is recognized as a 
very close one, the court maintains, falls clearly within the 
rule that where an accident is not the reasonable, natural, 



182 STREET RAILWAY LAW. 

and probable result of the situation, which ought to have 
been foreseen by the defendant in the exercise of the degree 
of care exacted from a carrier of passengers, no liability fol- 
lows, though if it could be shown that this degree of care 
was not exercised, a case for the jury would be presented. 

Not Negligence to Give Up Seat There and Stand on 
Front Platform of Of en Trolley Car. 

Still V. Nassau Electric Railroad Company (N. Y.), 52 N. 

Y. Supp. 975. July II, 1898. 

A passenger who was standing on the front part of an 
open trolley car, having risen to give place to a lady on 
the seat immediately behind the motorman, vi^as thrown ofif 
the car by a collision with an express wagon. The so- 
called "front platform" of the car being provided with a seat 
for passengers, the second appellate division of the supreme 
court of New York says that there could be no imputation 
of negligence in occupying that seat. The passenger suing 
arose therefrom to enable a lady to sit down. Up to this 
time, it says, he entirely had not been negligent. Nor does 
it consider that it was negligence for him to remain standing 
there unless he knew or ought to have known that he was 
in a position of danger, from which he could escape by 
going inside the car, and had an opportunity to do so. 

Passenger on Disabled Car Cannot Transfer Himself. 

Taylor v. Nassau Electric Railroad Company (N. Y.), 53 

N. Y. Supp., 5. July 23, 1898. 

The fact that one of the cars operated by a street railway 
company meets with an accident, and cannot right away 
continue its trip, the second appellate division of the su- 
preme court of New York holds, does not give a passenger 
on such car any new rights. His contract with the com- 
pany is that it shall carry him between two points upon 
the line of road operated by it with reasonable speed, and in 
safety. It has a right, after the accident to the car which he 
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is on, to transfer him to another if it thinks proper to do 
so, but, because of the fact that it does not elect to do this, 
he gains no right to transfer himself. The company, by 
refusing to make the transfer, takes upon itself the responsi- 
bility for its breach of contract with him, but it gives him 
no right to transfer himself. If he boards another car, re- 
fuses to pay fare thereon, and is ejected therefrom for re- 
fusal to pay such fare, the company's liability to him is not 
thereby increased. 

W/ien Nonsuits Should Be Granted. 

Posten V. Denver Consolidated Tramway Company (Col.), 

S3 Pac. Rep., 391. June 13, 1898. 

No general rule can be laid down which can be made 
applicable, in all of its details, to every case, in such a man- 
ner as to relieve the trial court of any discretion. It is not 
necessary that there should be an absolute want of all evi- 
dence in order to justify the trial court in exercising the 
power of granting a nonsuit. The rule, which the court 
of appeals of Colorado thinks is not only well sustained and 
firmly settled by reason, but by the great weight of authority, 
is that when it appears to the court, looking at the evidence 
in the most favorable light for the plaintiff in which the 
jury would be at liberty to view it, that there is no evidence 
which would justify or support a verdict for him, then it is 
not only the privilege, but the duty of the court to sustain 
a motion for nonsuit. 

In personal injury cases, based on alleged negligence, the 
court goes on to say, it devolves upon the plaintiff in the 
first instance to make out a prima facie case in his favor, 
showing that his injuries resulted from the negligence of the 
defendant. If he fails in this, or if it should afifirmatively 
appear from his own evidence that a lack of due prudence 
upon his part was the proximate cause of his injury, it is 
the duty of the court, upon motion for nonsuit, to decide as 
a question of law that the action cannot be maintained. 
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Degree of Care Required of Person Attempting to Cross 
Tracks. 

Read v. Brooklyn Heights Railroad Company (N. Y.), 53 

N. Y. Supp., 209. July 23, 1898. 

It was insisted, in this case, that a person was, as a mat- 
ter of law, bound to look and listen before attempting to 
cross street railway tracks, and that, in the absence of proof 
that he did so look and listen, the street railway company 
was entitled to a verdict. This, the second appellate division 
of the supreme court of New York says, would be the law 
in respect to a steam railroad; but it does not apply to a 
street surface railroad, where both parties are making use 
of the highways, and where the crossing is made at the in- 
tersection of streets. There both parties are bound to use 
that degree of care which ordinarily prudent men would 
use under the circumstances — a degree of care commen- 
surate with the dangers to be reasonably anticipated at such 
a crossing. A mere error of judgment on the part of a per- 
son attempting to cross tracks, coupled with his right to as- 
sume that the car would be operated prudently, will not 
defeat an action for damages. 

Liability Under Municipal Resolution for Cost of Paving. 

Storrie v. Houston City Street Railway Company (Tex.), 

46, S. W. Rep., 796. June 13, 1898. 

The supreme court of Texas holds that a resolution of the 
city council, of Houston, providing that the cost of paving 
certain streets should be wholly defrayed by the abutting 
property owners as provided in a certain named section of 
the city charter, construed together with such section, which 
latter, not only provides that such cost shall be a charge 
against such abutters, but that any street railway company 
which occupies a part of the street or streets shall be liable 
for the cost of the paving between the rails of its tracks and 
six inches on each side thereof, must be taken to mean 
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that the company shall pay for all the pavement between its 
rails and six inches on each side thereof, stated in said 
section, and that the remainder shall be paid for by the 
owners of property abutting upon the said streets on each 
side. The word "wholly," as used in the resolution referred 
to, it holds, does not refer to, nor mean, the entire surface 
of the street, but means the entire cost of that portion which 
was to be paid for by the property owners. 

The court also holds that the legislature had thi right to 
enact the law of 1891, amending the charter of Houston, by 
which the liability of the street car company for the cost of 
paving the street was enlarged, and that said act does not 
violate the constitution of Texas nor of the United States. 

And it declares that a loan and trust company claiming 
under a prior mortgage from the street railway company 
would not have any right superior to that of the latter com- 
pany in the premises, as it says that it knows of no principle 
of law which would accord protection to a lien upon prop- 
erty when the protection would not be given to the owner. 

Municifalities Cannot Say When Street Car Companies 
Shall Be Guilty of Negligence. 

Rockford City Railway Company v. Blake (111.), 50 N. E. 

Rep., 1070. June 18, 1898. 

The following city ordinance was admitted in evidence 
in this case : "All conductors, motorneers, drivers and per- 
sons employed upon street cars shall use reasonable and 
proper care and diligence to prevent injury or damage to 
persons, teams or vehicles, and upon the appearance of dan- 
ger to any such person, team or vehicle upon or near the 
track, cars shall be stopped, when, by so doing, such injury 
or damage may be averted." Permitting this ordinance to 
be read in evidence, the supreme court says, was clearly 
error ; but it does not reverse the judgment against the com- 
pany on that account, because it does not think that the 
company's rights were prejudiced thereby, as the trial judge, 
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at the request of the respective parties, fully instructed the 
jury in regard to the law involved in the case, so that it 
did not seem that they could have been misled. 

It is, no doubt, true, says the supreme court, that the city 
of Rockford had the power, by ordinance, to regulate the 
speed of street cars within the city and perhaps other whole- 
some police regulations might be adopted in regard to the 
management and running of cars ; but it adds that it does 
not think the city clothed with power to determine when, 
or under what circumstances, a street car company should 
be guilty of negligence upon which a recovery might be 
predicated by a person who may have been injured. It is 
the duty of the court to instruct the jury in regard to the 
law by which they are to be governed in determining the 
liability or non-liability of the company. 

Continuing Operation of Lines a Public Duty. 

State V. Spokane Street Railway Company (Wash.), 53 Pac. 

Rep., 719. June 20, 1898. 

The supreme court of the state of Washington holds that 
a street railway company incorporated with power of emi- 
nent domain and to lay tracks over the public street and 
highways, upon consent of the municipalities, is a common 
carrier, and, under the principles of the common law, owes 
a duty to the public to continue the operation of its street 
railway lines, including lines acquired and held by lease, so 
that it may not, by its own acts, disable itself from perform- 
ing the functions which were the consideration for the pub- 
lic grant. 

That a company may have had no grant or privilege or 
franchise from the city or county to operate its tracks upon 
the public streets, and is simply a licensee from the owners 
of the additions to the city through which these streets 
run, the court does not think changes the obligation, es- 
pecially where no objection has been made by the city or 
county authorities to such occupation, and it is in undis- 
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turbed use and occupation of these streets. Indeed, it says 
that a city could not object after more than five years of 
such occupation. 

Therefore the court conckides that a street railway com- 
pany, receiving its franchises from the state and entering 
upon the enjoyment of them, cannot cease to perform the 
functions which were the consideration lor the grant of such 
franchises without the consent of the granting power. 

It also holds that a person who lives adjacent to a street 
railway line, and owns considerable property there, which 
he has improved, relying upon the facilities afforded by this 
line, has such a material individual interest in enforcing the 
performance of the street railway company's duty to the 
public that he may maintain an action, in the name of the 
state, to compel the company, by mandamus proceedings, 
to operate the line, after an indefinite discontinuance. Nor 
does it deem it absolutely necessary that he should first 
make a demand for the operation of the line. 

Conductor Has No Implied Authority to Have Passenger 
Arrested After Ejecting Him from Car. 

Lezinsky v. Metropolitan Street Railway Company (U. S. 
C. C. A.), 88 Fed. Rep., 437. June 24, 1898. ' 
After a passenger was ejected^ lor non-payment of fare, 
where he and the conductor were of different opinions as to 
his duty to pay the fare, the conductor charged him with 
disorderly conduct, and requested a poHceman to arrest 
him, which the policeman did. The .man then sued the com- 
pany for malicious prosecution and false imprisonment. Its 
liability, the United States circuit court of appeals, second 
circuit, holds, depended upon the answer to the questions : 
First: Was the conductor acting in the course of his em- 
ployment and within the scope of his authority, express or 
implied, in causing the arrest of the passenger, after he left 
the car, and for his prior disobedience ? And, second, if the 
conductor acted without authority, was there any testimony 
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from which a jury could properly infer a ratification by the 
company of the conductor's act in causing the arrest? Be- 
lieving that both questions should be answered in the nega- 
tive, the court affirms a judgment in favor of the company. 
It says that the subsequent act of the conductor in causing 
the arrest of the passenger was apparently outside of the 
course of his employment, outside of his service as con- 
ductor, and was his act as an individual. It can not be in- 
ferred, in the absence of testimony, continues the court, that 
it is in the course of the employment of a conductor of a 
street cable car to cause the immediate arrest of a former 
passenger for his conduct in refusing to pay fare or leave the 
car, and thus to take the risk of being compelled to leave 
his car in the street temporarily unprovided with a con- 
ductor, for here the passenger made a counter charge against 
the conductor and had him also arrested. Nor does the 
court consider that the company ratified the act of the con- 
ductor by the attendance and conduct at tTie police court of 
a clerk in its claim department, who was sent to the police 
court to "see what the matter was," though the clerk en- 
deavorea to show the magistrate that the conductor was 
in the right, whereby he "imitated the conductor in depart- 
ing from his employment, without authority and with ob- 
trusive meddlesomeness." 

When Car and Cart are Proceeding Side by Side. 

Rambach v. Crescent City Railway Company (La.), 23 So. 

Rep., 604. May 2, 1898. 

In an action for damages received from a collision be- 
tween a street car and a cart, moving side by side in the same 
course, with a narrow space between them, the supreme 
court of Louisiana reasons that one could not strike the 
other if each remained in its direction, and, it being evident 
that the car did not turn, but that the cart was turned so 
that it struck the side of the car, the presumption of negli- 
gence was not against the street car. To the contrary, it 
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holds that if the driver of the cart pulled toward the car, 
even a very small distance, but enough to turn the cart 
diagonally to the car and bring the end in contact with the 
car, the cart would be the offending force, and not the car, 
following a direct line. Nor would the limited space be- 
tween the two at the moment of the accident change the 
principle which should govern. 

In all cases when the cartman deviates and departs from 
the track, and his cart and the car are running advancing 
side by side, he is presumably negligent if he chooses to 
turn his cart so as to strike the car, and this whether the 
tumbrel of his cart be short or long. After the cart is no 
longer in the car's range, a turn of its wheels gives rise to 
the unavoidable inference that the collision came from the 
cart's change in direction. 

While it is true that street railway companies have not a 
monopoly of their tracks, and that they are not in their ab- 
solute use to the exclusion of vehicles, yet, the court adds, 
in order to hold them for damages, their negligence must 
be proved. And it says that beyond all question, if a cart 
and horse were being driven on the rails, and the car peo- 
ple did not give it ample time to move out of the way, the 
company would be responsible in damages for the injury 
caused thereby. 

Presumption of Neghgence in Collision of Cars. 

Kay V. Metropolitan Street Railway Company (N. Y.), 51 

N. Y. Supp., 724. May 13, 1898. 

An accident out of which injuries arose for which a jury 
awarded $6,000 damages took place at a terminal point of 
the road, upon a descending grade, at the foot of which was 
another car, being shifted from one track to another. The 
car in which the passenger was who was injured collided 
with it. It was shown in evidence that it was a stormy day, 
and that the ground and track were covered with snow, 
to what extent being in dispute. Upon that state of the 
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case, the trial court, on a motion for a non-suit, ruled that 
the circumstances disclosed by the testimony were such 
as to place upon the company the burden of showing that 
the collision was not due to any want of care on the part 
of its servants. 

Such an occurrence at such a point in the road, was re- 
garded, and, the first appellate division of the supreme court 
of New York holds, in affirmance of the judgment below, 
was, in and of itself, of such a character as to justify- the in- 
ference of negligence, without any further proof than that of 
the situation and the occurrence itself. In other words, it 
maintains that the circumstances attendant upon the acci- 
dent in question were of so unusual a character as to bring 
them within that maxim of the law which declares that 
negligence is imputable from the mere happening of the ac- 
cident itself. The passenger, it says, was entitled to that 
protection which a carrier of passengers is bound to afford, 
not only in the management of the vehicle, but in the care 
of the tracks and appurtenances of the railway. 

In a concurring opinion, Mr. Justice Ingraham says that 
the duty of the company to operate its road so as safely to 
carry its passengers consisted, not only of properly man- 
aging the car upon which this passenger was, but also in 
keeping the track in front of the car clear, so that no col- 
lision would occur, and if the company negligently allowed 
one of its other cars to remain upon the track which ren- 
dered a collision with this car, when properly managed, una- 
voidable, the negligence necessary to maintain the action 
was established. 

Two of the justices of the appellate court dissent, but ap- 
parently only to the holding that it was not error to instruct 
the jury that under such circumstances the law imposes 
upon the company sued the burden of showing to the jury 
such facts as warrant the jury in concluding that the com- 
pany exercised due care in the construction of its road and 
in the management of its cars and horses to prevent acci- 
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dents, this being deemed tantamount to holding that the 
burden of proof was upon the company to estabHsh a nega- 
tive, viz : that its servants were not negligent, a shifting 
of the burden of proof, which Mr. Justice McLaughlin said 
he did not think could be cured by other' charges properly 
stating that the burden of proof rested on the party suing. 

Riding on Platforms of Electric Street Cars. 

Watson V. Portland & Cape Elizabeth Railway Company 

(Me.), 40 Atl. Rep., 699. June 13, 1898. 

The supreme judicial court of Maine maintains that it 
cannot be said, as a matter of law, that a person who sus- 
tains injury while riding upon the platform of an electric 
street car is, merely from that fact, guilty of contributory 
negligence which will prevent his recovery of damages in 
an action against the carrier. 

At the same time it holds that a passenger who rides 
on the platform of a car necessarily takes upon himself the 
duty of looking out for and protecting himself against the 
usual and obvious perils attendant upon his position ; such 
as, for instance, the danger of being thrown from the plat- 
form by the jolting or swaying of the car. 

In elaboration upon the first point it makes, the court 
says that riding upon the platforms of street railway cars 
is too much encouraged by transportation companies, and 
too much indulged in by the public, for the court to say, as a 
matter of law, that the mere riding upon the platform of 
such a car is conclusive evidence of negligence, or is negli- 
gence per se (in and of itself), or is negligence in law. It 
depends upon too many other circumstances and conditions 
for a court to lay down any hard and fast rule in regard to 
it; but it is a fact which should ordinarily be submitted 
to the jury, in connection with all of the other circum- 
stances of the case. 

That this is true with respect to horse street cars has been 
frequently decided. And the court does not think that the 



192 STREET RAILWAY LAW. 

rule laid down generally with respect to trains of cars upon 
steam railroads should be the one to be applied to electric 
cars. It is a notorious fact, it repeats, in stronger language 
than above used, that street railway companies whose cars 
are propelled by electricity constantly accept and invite pas- 
sengers to ride upon the platforms of their cars when there 
is no room inside, and that persons having occasion to use 
such cars are frequently glad for even a foothold on the plat- 
form, step, or sideboard. Neither carrier nor public have 
regarded the street car platform as a known place of danger, 
so that this court is not disposed to say, as a matter of law, 
that a passenger who rides upon the platform of an electric 
street car is thereby guilty of such contributory negligence 
as to prevent his recovery for injuries sustained through 
the fault of an employe of the transportation company. 

It holds, rather, as before intimated, that it is a circum- 
stance to be submitted to and decided by the jury. 

As to the Simfle Term '■'■ Railroad'''' or '"'•Railway" In- 
cluding Street Railways. 

Massachusetts Loan & Trust Company v. Hamilton (U. S. 

C. C. A.), 88 Fed. Rep., 588. May 3, 1898. 

But little is gained by a reference solely to the meaning 
of the word "railroad." The word, of itself, has no such 
fixed definition as to enable the court to determine whether, 
by its mere use in a statute, it appHes to street railways or 
not. It may or not include them. It may be used in the 
statute in its broadest sense, or it may be used in its tech- 
nical or popular sense. In its broadest sense, it undoubtedly 
includes a street railroad and every other kind of a road on 
which rails of iron are laid for the wheels of cars to run 
upon, whether propelled by steam, electricity, horse, or 
other power, carrying light or heavy loads of freight or pas- 
sengers, or both. In its technical sense it does not apply 
to street railroads. So says the United States circuit court 
of appeals for the ninth district, which goes on to state that, 
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following the established rules of construction, the courts 
have, in many instances, held that the word "railroad" does, 
in certain statutes, include street as well as steam railroads, 
and in others that it refers only to the railroads of com- 
merce. No particular stress should be given to the differ- 
ence in the motive power of the respective roads. The dif- 
ference between street railroads and railroads of commerce 
for general traffic consists in their use, and not in their mo- 
tive power. 

A railroad, the rails of which are laid to conform to the 
grade and surface of the street, and which is otherwise con- 
structed so that the public is not excluded from any part 
of the street as a public way ; which runs at a moderate rate 
of speed, compared to the speed of traffic railroads ; which 
carries no freight, But only passengers from one part of a 
thickly populated district to another, in a town or city and 
its suburbs, and for that purpose runs its cars at short in- 
tervals, stopping at the street crossings to receive and dis- 
charge its passengers — is a street railroad, whether the cars 
are propelled by animal or mechanical power. 

The railroads of commerce derive their powers from, and 
are governed by, national or state legislation. The street 
railways are generally regulated and controlled, principally, 
by municipal laws. 

The words "railroad" and "railway" are synonymous, 
and, under all ordinary circumstances, they are to be treated 
as without distinction in meaning. 

This was all brought out by the question presented, 
whether a judgment for $7,500, with costs, against the Great 
Falls Street Railway Company, for personal injuries, was a 
prior and superior claim and lien, upon the property of the 
street railway company, to the mortgage lien and claim of 
the Massachusetts Loan & Trust Company, under the pro- 
vision of section 707 of the fifth division of the Compiled 
Statutes of Montana, of 1887, that "a judgment against any 
railway corporation for any injury * * * shall be a lien 
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* * * on the property of such corporation, and such Hen 
shall be prior and superior to the lien of any mortgage or 
trust deed provided for in this act." 

But the court is of the opinion that the act in which this 
section is found, was intended, in all of its provisions, to 
apply only to the railroads of commerce, and that the pro- 
vision above quoted is not applicable to street railways, 
wherefore it orders the bill against the loan and trust com- 
pany dismissed. 

Right to Contract for Use of Other Roads is a Properly 
Right. 

Roddy V. Brooklyn City & Newton Railroad Company (N. 

Y.), 52 N. Y. Supp., 1025. July 11, 1898. 

By the terms of chapter 218, of New York Laws of 1839, 
it was made lawful "for any railroad corporation to con- 
. tract with any other railroad corporation for the use of their 
respective roads, and thereafter to use the same in such 
manner as may be prescribed in such contract." This, the 
second appellate division of the supreme court of New York 
thinks was quite as necessary a provision for street surface 
roads as for railroads operated by steam, and that no sound 
reason can be advanced why it should not be considered as 
applicable to both classes of roads. It further says that the 
plain language of the right thus conferred did not require 
for its enjoyment the consent of the municipality or of the 
property owners upon the street ; its exercise rested alone 
upon the ability of the corporation to reach an agreement, 
and carry that agreement into efifect. . And it holds that the 
rights thus reserved to street railway companies organ- 
ized while that law was in force vested in them a property 
right, which could not thereafter be taken away or im- 
paired, either by legislative enactment or constitution 
change, except in the proper exercise of the right of eminent 
domain -and of the police power. The contention that the 
act was permissive only, and that therefore no vested right 
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could be obtained, it adds, cannot be sustained. The court 
further states that while the act of 1839 is now repealed its 
provisions are essentially embodied in section 78 of the rail- 
road law. It also takes particular pains to state that it is not 
to be understood as deciding that the legislature has no 
right, in the exercise of the police power, to regulate the 
number of cars which may be operated upon the street ; but 
that the exercise of such power is applicable equally to the 
corporation owning the tracks, in the operation of its cars, 
as to the company contracting for its use. In other words, 
the company has the right to operate as many cars as the 
law permits, whether its own or belonging to other com- 
panies. 

Rule as to Care Required Not Changed. 

Koehne v. New York & Queens County Railway Company 

(N. Y.), 52 N. Y. Supp., 1088. July 23, 1898; Stierle v. 

Union Railway Company of New York City (N. Y.), 50 

N. E. Rep., 834. June 14, 1898. 

There is no doubt, says the second appellate division of 
the supreme court of New York, in the Koehne case, that 
the first opinion of the court of appeals in Stierle v. Union 
Railway Company, which was reported on page 568 of the 
Street Railway Review for August, gave rise to a very gen- 
eral impression in the legal profession that the rule impos- 
ing the highest degree of care upon common carriers for the 
protection of their passengers had been limited in its appli- 
cation so as to confine it to the maintenance of the roadbed, 
engines, cars, and other appliances of a railway corpora- 
tion, and that it was not to be applied to the conduct of the 
agents and servants of the corporation in the operation of 
the road. This much, by way of explanation. That this 
view of the decision was erroneous, has been made plain 
by the court of appeals itself, in an opinion delivered upon a 
motion for a reargument. 

In its second opinion, which is covered by the second of 
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the above furnished references, the court of appeals of New 
York expressly declares that there is nothing in its former 
decision changing the rule of care applicable to the carrier 
of passengers, and that it has not changed the rule, but that 
it simply pointed out what was the proper rule under the 
issue and the circumstances disclosed by the record in this 
case. 

The court tries to make its decision clear by explaining 
that, in the opinion first handed down, it was attempted 
to be shown that, under the particular circumstances of the 
case, the charge made at the request of the plaintiff, that a 
railroad company is bound to exercise all the care and skill 
which human prudence and foresight can suggest to secure 
the safety of its passengers, while correct in some cases, in 
this case might well have misled the jury into the belief that 
such was the rule of responsibility apphcable here, while 
the application of such a strict rule under the facts of this 
case would have been quite unjustifiable. 

In this case, the court goes on to say, there was no situ- 
ation of danger and the accident occurred, whether under 
the plaintiff's or the defendant's theory of its occurrence, 
while the driver was simply changing his car from one track 
to another, over a switch, in order to cross a bridge. In so 
doing the duty imposed upon the defendant by the law was 
that of exercising reasonable care, or such care as an ordi- 
narily careful and prudent man would have exercised under 
the circumstances, and that instructions had been, in fact 
and very correctly, given by the trial judge in his main 
charge. 

The strict rule,' embodied in the plaintiff's subsequent re- 
quest to charge the court adds, would be proper in a case 
where the accident resulted from a situation from which 
grave injury might be expected, and which therefore im- 
posed upon the carrier's servants the duty to exercise tlie 
utmost skill and foresight to avoid it. 
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Kinetic Motor is Not '''' Locomotive Steam Power.'''' 

People ex rel. Babylon Railroad v. Board of Railroad Com- 
missioners of the State of New York (N. Y.), 52 N. Y. 
Supp., 908. July 6, 1898. 

The relator in this case, as it is termed, in legal phrase- 
ology, is a street surface railroad company incorporated by 
special act to construct, maintain and operate a railroad 
through the streets of the village of Babylon, L. I., and to 
operate the same "by horses, mules, or dummy engines." 
It constructed its railroad, and operated it by horse power. 
In September, 1897, having obtained the consent of the 
owners of one-half of the property bounded upon its line 
of railroad, it applied to the state board of railroad commis- 
sioners for the approval by the board of a change of its 
motive power from horse to the "kinetic motor." After a 
hearing duly had, and evidence taken, the board refused its 
consent, assigning two grounds therefor : (i) That the kin- 
etic motor is "a locomotive steam power," and its use pro- 
hibited by section 100 of the railroad law. (2) It did not 
appear from the testimony "that the system has been dem- 
onstrated to be a practical or practicable one; on the con- 
trary, it is wholly in its experimental stages ;" "and that the 
relator "is controlled by persons interested in this motor 
system." 

After suggesting that, in view of the power which the 
state constitution reserves to the legislature to alter or re- 
peal statutes creating corporations, the suggestion that the 
special act creating this corporation, and its acceptance of 
the conditions, created a contract, is not well founded, the 
third appellate division of the supreme court of New York 
says that it thinks, however, that the kinetic motor referred 
to is not the "locomotive steam power" contemplated by the 
statute, and that, when the board of railroad commissioners 
decided that the' statutes forbade them to give their ap- 
proval, they misconceived the law. And because the com- 
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pany had the right to have its application considered free 
from such misconception, the court holds that the deter- 
mination should be reversed. 

Nor does the court think that the statute requires the 
board to withhold its approval because the motor is still in 
its experimental stages, or because the company is con- 
trolled by persons interested in this motor system. Unless 
the rights or safety of the public or of its members are ex- 
posed to danger, the court declares, it is not unreasonable 
to tolerate experiments having for their object private gain 
through a new means of public benefit. 

Cable Cars Appearing in Sight do N^ot Prevent Crossing 
of Tracks. 

Kennedy v. Third Avenue Railway Company (N. Y.), 52 

N. Y. Supp., 551. June 24, 1898. 

The first appellate division of the supreme court of New 
York remarks, with a fine touch of sarcasm, that pedestri- 
ans and vehicles have some rights which even cable cars 
are bound to respect. It says that they have a right to cross 
the street, even though a cable car may be in sight. If not, 
then the city would be divided into as many zones as there 
are lines of power cars running the length of the island, and 
nobody could ever get across. 

Referring to the case before it, where damages were 
sought for personal injuries caused by a cable car running 
into a wagon, the court says that it was not incumbent 
upon the driver of this vehicle to wait until no cable car was 
in sight before he attempted to cross. He had a right to 
cross the track when there was a reasonable opportunity so 
to do, even though it required the cable car to slacken its 
speed in order that it might not upset his vehicle. 

The rights of drivers of vehicles and of cable cars are re- 
ciprocal, and the gripman of a cable car is bound, con- 
tinues the court, to use as much diligence to avoid running 
into a vehicle which is crossing its track as the driver of the 
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vehicle is to avoid running into a cable car which may be 
crossing its path. 

It seemed to be assumed in this case, upon the part of 
the cable car company, that, unless a vehicle can certainly 
entirely clear a cable car approaching at a high rate of 
speed, its driver has no right to attempt to cross, and that 
the car is in no case bound to slacken its speed. But the 
court declares that it knows of no such rule of the road. 

Here it was evident that the gripman had time enough 
to stop his car after he had seen the plaintiff attempting to 
cross the track, and before he collided with him, and the 
court says that the plaintiff had a right to suppose, when he 
went upon the track, that the gripman would give him the 
ordinary rights which one vehicle owes to another. Instead 
of that, it says, the gripman evidently did not attempt to 
stop his car until he saw that a collision was inevitable, 
when he used all his power, but it was too late. 

Under these circumstances, the court holds that it was a 
clear case to submit to the jury, and that there was ample 
evidence of negligence upon the part of the gripman in the 
management of his car, wherefore, it affirms a judgment 
against the street railway company and an order denying the 
latter a new trial. 

Liability for Injury to Boy Permitted to Turn Trolley. 

Pueblo Electric Street Railway Company v. Sherman 

(Colo.), 53 Pac. Rep., 322. May 16, 1898. 

A boy 13 years old, having been permitted by the motor- 
man to ride with him on an electric car, alighted from the 
front platform, while the car was in motion, turning the trol- 
ley at the end of the runs. Finally, he was injured, and an 
action was brought for damages. 

The proximate cause of the injury was considered to be 
the boy's act in voluntarily alighting from the car while in 
motion, and, were it not for his age, the supreme court of 
Colorado says, it would be unnecessary to pursue the in- 
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quiry, because in the case of an adult, of that age and ex- 
perience when he would be presumed to be able to compre- 
hend the consequences of his acts, alighting from a car un- 
der similar circumstances, and being thrown down and in- 
jured, would constitute contributory negligence, and pre- 
clude any recovery for the damages thus sustained. 

But the boy being still of that age when the instincts of 
childhood easily dominate, the court thinks that it was 
proper, taking into consideration all of the attendant cir- 
cumstances, to submit to the jury the question of whether or 
not he was responsible in alighting from the car while in 
motion, or exercised that degree of care and caution in so 
doing which would be required and expected of him under 
the circumstances. 

Turning to the question of whether or not the company 
was guilty of negligence in permitting the boy, through its 
motorman, to ride upon the car and alight therefrom when 
in motion, without any effort to restrain him from such acts, 
the court proceeds upon the theory that whatever is done 
by the servant, in the course of his employment, the master 
is liable for, whether such act be one of omission or com- 
mission. 

The motorman was charged with the management and 
control of the car. It was his special duty, regardless of 
instructions, to exercise reasonable care and diligence in 
operating it, so as to prevent injury to those with whom the 
relation of carrier and passenger did not exist. 

To allow children to make a playground of a moving 
street car, or convert that vehicle, when so moving, into an 
article of amusement, continues the court, is certainly ex- 
posing them to serious, if not fatal, injuries ; and it is as 
much the duty of the employes of a street car company to 
exercise reasonable care and diligence in preventing those 
not capable of appreciating the danger to which they would 
be exposed on account of their childish proclivities to amuse 
themselves in the manner this boy did, as it is their duty to 
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prevent injury to persons of like age exposed to injuries in 
other ways from the same source. 

Thus, the court holds the company guilty of negligence in 
its failure to use ordinary care to prevent the boy indulging 
his childish instincts, and so expose himself to the means of 
danger which resulted in his injury. 

On the other hand, it suggests that the boy was old 
enough so that if, after being informed of the danger, he 
still chose to voluntarily incur the danger, he should be 
held responsible for his want of care in that respect. 

Responsibility for Attempt to Board Car While in Motion. 

Savage v. Third Avenue Railroad Company (N. Y.), 51 N. 

Y. Supp., 1,066. May 20, 1898. 

After holding that, if the street car in question did not 
stop to enable the person awaiting it to get upon it so that 
the street railway company tacitly invited him to board the 
car, there could be no negligence imputed to the company 
because the car continued in motion after he attempted to 
get upon it, the first appellate division of the supreme court 
of New York explains that when one seeks to become a pas- 
senger upon a railway car, he has the right to insist that the 
car shall come to a stop, to enable him to do so ; but, if the 
car does not come to a stop, the railway company is 'not at 
fault if he attempts to board the car while it is in motion, un- 
less it shall appear that, having diminished its speed so 
much as to constitute a tacit invitation to him to become a 
passenger, the speed is accelerated suddenly, without no- 
tice, while he is in the act of getting upon the car in pur- 
suance of the tacit invitation. 

Should Look Again for Car. 

Doherty v. Detroit Citizens' Street Railway Company 
(Mich.), 76 N. W. Rep., 377. Sept. 27, 1898. 
A person who starts to cross a street and, at a distance of 

12 feet or thereabouts from a street railway track in such 
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Street, looks to see if a car is coming, and sees none, but 
does see a covered grocery wagon that might hide a car 
from view, the supreme court of Michigan holds, should 
look again before stepping upon the track, lest, as in this 
instance, the wagon should have concealed a car from view 
when he first looked, and, not taking the precaution to look 
but the once, he cannot recover for injuries sustained by 
being struck by a car almost instantly after reaching the 
track. 

Stipulatioti of Counsel as to Proposed Consiruction Ex- 
cluded. 

Chicago General Railway Company v. Murray (111.), 51 N. 

E. kep., 245. June 18, 1898. 

A stipulation made by counsel for a street railway com- 
pany during the trial of a condemnation case, relative to 
certain filling and paving, and to the proposed construction 
of a stone wall which it was supposed that it would be neces- 
sary to build on the line separating the land taken from the 
rest of the lots, the supreme court of Illinois holds it was 
not error to exclude from the jury, it not appearing that 
counsel had any authority to bind the company in that way 
as to the manner in which the company should use its road- 
bed. 

Patent for Advertising Rack for Stj'cet Cars Narrowly 
Construed. 

Newton Street Railway Company v. American Street Car 
Advertising Company (U. S. C. C. A.), 88 Fed. Rep., 795. 
July 19, 1898. 

While the United States circuit court of appeals gives ex- 
pression to entertaining doubts whether the advertising rack 
for use in street cars covered by letters patent No. 380,696, 
issued April 10, 1888, to Isaac H. Randall, involves inven- 
tion or patentability, yet, admitting that both were found in 
it, the court declares that the patent must be held so close 
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and narrow that it is not infringed by a structure that cannot 
be described, in the language of the patent, as "an article 
complete in itself, adapted to be readily attached to the car 
at the place specified," or, in the language impressed upon 
the patent office, a rack "complete and in condition to re- 
ceive cards when not fastened to the car." 

Removal of Switches Put in Conditionally or Without 
City Authority. 

Rapid Railway Company v. City of Mt. Clemens (Mich.), 

76 N. W. Rep., 318. Sept. 20, 1898. 

The authority to put in a Y at a certain street was 
granted with this proviso : "That said grantee, its suc- 
cessors or assigns, shall if ordered to do so by the common 
council of the said city, remove said Y switch within sixty 
days after service upon it of a copy of an order of the com- 
mon council directing it to do so." The council ordered 
this Y taken up. The company refused to take it up, and 
applied for an injunction to protect itself. But the courts 
have decided against it. 

If injunctions can be used for such a purpose, why, asks 
the supreme court of Michigan, may it not be used after the 
30-years' franchise granted to the company has expired? 
The Y was accepted with the conditions imposed, just as 
the franchise was accepted with the limitation as to the 
length of time which it should exist. The railway company 
was bound by these conditions. The city was under no 
obligation to confer the right to construct a Y on the street 
referred to, and, when it conferred that right, it was com- 
petent for it to attach conditions which must be observed, 
declares the court. 

Another Y was put in, between midnight Saturday night 
and midnight Sunday night, without the authority of the 
city, under an arrangement with the president and mana- 
ger of another company, whereby not to exceed 150 feet of 
the latter's track, on either side of the first company's line, 
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was also to be used for switching. But notwithstanding 
that this latter company had the right to put in such turn- 
outs, switches and side tracks as might be deemed neces- 
sary, and especially in view of the ordinance conferring it 
providing that the whole length of road authorized by this 
ordinance should be deemed one route, and the rate of fare 
over said road should not exceed 5 cents, the supreme court 
of Michigan holds that this second Y, which was intended 
to make a turning point for the company first mentioned, 
was not authorized by the charter for the sedond company, 
and like the other Y, could not be protected by injunction 
against the city. 

Crossing Prescribed as Adequate to Reasonably Subserve 
Public Safety. 

In re Saddle River Traction Company (N. J.), 41 Atl. Rep., 

107. Aug. 22, 1898. 

A crossing of a steam railroad by an electric railway was 
planned for the latter at the intersection of two streets where 
the steam railroad curved upon a radius of about 2,000 ft. 
and crossed practically at right angles the street containing 
the electric railway, which street was upon a grade of about 
2 per cent, while it crossed the other street at an angle of 
about 30 degrees, which street was likewise upon a slight 
grade, the crossing of the railroad and the two highways 
being at the same grade, close to which crossing the rail- 
road maintained a depot for passengers and freight. 

During 24 hours fairly selected with a view to ascertain- 
ing the usual travel over the crossing, about 2,300 pedes- 
trians, 460 vehicles, one-half of which were bicycles, and 38 
steam railroad trains, 10 passenger trains and 28 freight 
trains, went over the crossing, and, in addition, switch en- 
gines crossed at irregular intervals, a dozen or more times. 

Called upon to define the mode in which the crossing 
should be made, as provided by statute, Mr. Chancellor Mc- 
Gill, of the court of chancery, of New Jersey, although ex- 
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pressing a preference for an undergrade crossing of the 
steam road, if it could be made without a decidedly dispro- 
portionate expense to the electric railway, holds that the 
public safety could be reasonably subserved, instead, by the 
use of derailing switches constructed at a safe distance — 30 
ft. — on each, side of the steam railroad, so that the electric 
car could not proceed without being derailed, until some 
one should have crossed the steam railway tracks, and, by 
means of a lever or other contrivance constructed upon the 
opposite side of the steam railroad, have closed the switch ; 
the switch to be so constructed that, the moment the lever 
was released,- it automatically opened again, so that some 
one must hold the lever to keep the switch closed. There 
must also be an overhead trough to keep the trolley from 
accidentally leaving the electric supply wire while crossing 
the steam railroad tracks. Added to this must be the re- 
quirement that the conductor of the trolley car should go 
over the steam railroad in advance of his car, and, after 
seeing the steam road clear, close the switch, and signal 
the motorman to advance. Nor were the gates already 
maintained by the steam railroad company at the crossing 
to be overlooked as additional protections against accidents. 

Peremptory Writ of Mandamus Denied Where Right of 
Road is Not Clear. 

In re Forty-Second Street, Manhattanville & St. Nicholas . 

Avenue Railway Company v. Collis (N. Y.), 53 N. Y. 

Supp., 669. July, 1898. 

Instead of granting a peremptory writ of mandamus to 
compel the commissioners of public works of the city of 
New York to issue a permit to open Amsterdam avenue in 
order to change the motive power of the railway company 
from horse power to electricity, the special term of the su- 
preme court in and for New York county holds that a per- 
emptory writ of mandamus can never be issued except in 
case of clear legal right, where the validity of the company's 
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claim is not disputed, and the allegations and inferences of 
facts which it presents to the court are not contested, and 
that in other cases, as in this one, an alternative writ should 
be issued, instead of a peremptory one. 

TVb Authority to Compel Giving of Transfers. 

City of Atlanta v. Old Colony Trust Company (U. S. C. C. 

A.), 88 Fed. Rep., 859. May 31, 1898. 

This was an appeal from an order of the United States 
circuit court continuing an injunction, pending the litiga- 
tion, restraining the city of Atlanta, Ga., from executing an 
ordinance, which it had passed, making it unlawful for any 
company operating electric or other railways in or upon the 
streets of that city to charge or collect more than 5 cents for 
the transportation of any person from any point on said line 
or lines operated by said company, whether the same be for 
a continuous passage on a through line or by transfer to 
any other line or lines owned and operated by said company, 
and providing that upon the payment of one full fare as 
above, it should be the duty of said railway company to 
transport such passenger to his destination upon any line or 
lines of said company, and to furnish a transfer ticket, with- 
out additional charge, whenever it was necessary for such 
passenger to change to the car of any other line or lines op- 
erated by said company in order to reach his said destina- 
tion. The order or decree appealed from is affirmed. 

Under the charter of the city, empowering it "to pass all 
by-laws concerning * * * carriages, wagons, drays," 
etc., "and every by-law, ordinance and regulation that it 
may deem proper for the peace, health, order and good gov- 
ernment of said city," the circuit court of appeals declares 
that there was no power given to the mayor and general 
council to pass and enforce the said transfer ordinance. 

Nor does it consider that the charter of a street railway 
company, although containing a provision "that the rates of 
fare and freight upon said railroad shall be subject to the 
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approval of the mayor and city council," makes the rate 
of fare on its lines subject to the initial control of the mayor 
and general council of the city. 

Likewise, it denies that state statutes, ratifying and con- 
firming the incorporation of street and suburban railroad 
companies, which provide that companies whose charters 
are thus legalized shall be subject to such "regulations" as 
are other railroad and street railroad companies, give the 
right of regulating and fixing fares and transfers on street 
railways to the city. 

Finally, under the constitution of the state of Georgia, 
which prohibits any street railway company from building 
upon the streets of a city without its consent, and under the 
reservations made by the city of Atlanta in its ordinances 
granting such consent, the court holds that the power is not 
reserved to the city to pass any ordinance which it sees fit, 
compelling street railway company. to give transfers and 
issue transfer tickets between the several lines of the com- 
pany. 

Distribution of Electrical Power to Private Consumers 
Not Authorized. 

Chicago General Street Railway Company v. ElHcott (U. S. 

C. C), 88 Fed. Rep., 941. July 5, 1898. 

This was a suit for injunction to restrain the city of Chi- 
cago, its mayor, and its electrician, from cutting the wires 
of the complainant carrying an electrical current from the 
latter's generator to private motors in the lumber district of 
the city of Chicago. This company was organized under 
the laws of Illinois for the purpose, among other things, of 
constructing and operating a heating, lighting and power- 
supply system within the present or future limits of the city 
of Chicago. 

It may be assumed, says the United States circuit court, 
that the city has no power by ordinance to prevent the com- 
plainant from engaging in or carrying on the business of fur- 
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nishing power, heat and light, as its charter provides, or 
from furnishing such power, heat and light both to street 
railway companies and to private consumers. It may also 
be assumed, it thinks, that any usual, lawful and authorized 
means of attaining the benefit of this general power is 
within the complainant's general charter rights, and is con- 
stitutionally free from impairment or attack upon the part 
of the city. A power to furnish heat, power and light im- 
plies the power to adopt the usual and lawful means of at- 
taining that end. 

But, the court holds, the complainant has no right, under 
its charter, in the absence of a grant from the city, to erect 
its poles or string its wires along the streets of the city. The 
general charter from the state does not carry with it a grant 
to the use of the streets. The power to give or withhold 
that grant lies in the city government. 

Moreover, the language of an application of a company 
operating a street railway only for a permit being limited 
to a request for one to suspend two necessary feed wires 
from a line of poles already constructed, and on a route de- 
scribed, to be maintained for the purpose of supplying elec- 
trical current to be used for operating, heating and lighting 
purposes, the court declares that it cannot assume that the 
city understood that these additional wires were to be used 
for the conveyance of the electrical current to private con- 
sumers. 

Therefore, the court holds that a city may, under such 
circumstances, by ordinance, or any other action, refuse the 
right of such a use, and may, if necessary, enforce that re- 
fusal ; at least, it insists, it is clear that the complainant has 
no right founded on the constitution or laws of the United 
States to compel the use of the city's streets for the purposes 
named, without a permit having theretofore, for that pur- 
pose, been granted. 

And, for these reasons, it holds that the motion for an in- 
junction must be denied in this case. 
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Cars, Trucks and Supplies are Held Attachable.- 

Risdon Iron Locomotive Works v. Citizens' Traction Com- 
pany, of San Diego (Cal), 54 Pac. Rep., 529. Sept. 10, 
1898. 

This was an action on a promissory note. A writ of at- 
tachment was issued in it, the same to be levied on certain 
cars, trucks, electric goods, and supplies, fire-proof safes, 
etc., the property of the traction company, then used and 
necessary to be used in and about its business of operating 
a line of street railway. The traction company moved the 
court to discharge the attachment on the ground that, con- 
sidering the nature of its business as a carrier of passen- 
gers, and ttie uses of the attached property in that behalf, 
the same was not subject to attachment for the company's 
debt. The court ordered that "said attachment be dis- 
charged in respect of said property." 

First of all, the supreme court of California holds that 
from this order an appeal could be taken under the pro- 
vision of the Code allowing an appeal from an order dis- 
solving an attachment, notwithstanding that the company 
strenuously argued that an order for the release of attached 
property on the ground that it was liable to seizure under 
the writ, was not an order dissolving the attachment. 

As to the merits of the order, the supreme court says that, 
in its opinion, the quality of the exemption from execution 
which pertains, except when otherwise provided by statute, 
to the franchise of a corporation such as this traction com- 
pany, does not extend also to property of the kind attached 
in this action, although it may be proper, or even necessary, 
to operations under the franchise. Such property, it says, 
does not emanate, mediately or immediately, from the state, 
like the privileges embraced in a franchise ; it has no charac- 
ter of personal trust, as in the case of the franchise ; and, in 
the court's opinion, it is subject to attachment or execution 
in like manner as other property not exempt by statute. 
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There are respectable authorities, it admits, which hold a 
different doctrine, but the court says that it is disposed to 
think that they are not supported by the better reason. 

Whether the rule of liability to attachment or exemption 
should extend to lines of railway, or to parts of other similar 
aggregations of property susceptible of use only as a unit, 
the court did not deem necessary to be decided, in this case. 
But the cars, trucks, iron safes and other movables seized 
under the writ in this action, it maintains, were not such 
property. 

For these reasons, it holds that the order appealed from 
should be reversed. 

Highway Cannot Be Left at Will and Right of Way Se- 
cured by Condemnation. 

Harvey v. Aurora & Geneva Railway Company (111.), 51 

N. E. Rep., 163. July 22, 1898. 

The supreme court of Illinois says that a street railroad, 
as is well understood, is a road constructed on a street or 
highway for the purpose of carrying passengers living upon, 
or having business on, such street or highway; its main 
object being to accommodate street travel. For this pur- 
pose the cars make frequent stops to take on and discharge 
passengers along the street or highway. Constructed as it 
is upon a public street or highway, it has no use for private 
property, unless it might need a small track for a side track, 
turnout, or station, as an mcident to its main line. 

Keeping in mind the functions, duties, and purposes of 
street or horse and dummy railroads, the court holds that 
the power to take private property conferred upon a street 
or horse and dummy railroad company by section 2 of the 
Illinois statute of 1874, entitled "An act in regard to horse 
and dummy railroads," is not general, but is a limited power, 
limited to a case when it becomes necessary to resort to 
private property, which necessity must be shown in the pe- 
tition to condemn. 
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The section referred to declares that "when it is necessary 
for the construction, maintenance or operation of such road, 
or the necessary sidings, side tracks or appurtenances to 
take or damage private property, the same may be done." 
Giving this language a strict construction, which, the court 
says, must be done, it holds that a street or horse and 
dummy railroad company can not, in the construction of 
its road, whenever it sees proper, leave the highway upon 
which it is authorized by the board of supervisors to con- 
struct its road, and take private property against the will 
of the owner. 

If, in the construction of the road in the highway, difficul- 
ties or obstructions are encountered which render it im- 
practicable to construct the road in the highway, the court 
suggests, a necessity might arise, within the meaning of the 
law, which would authorize the company to leave the high- 
way and go upon private property, until the difficulty en- 
countered is overcome, when a return can be made to the 
highway. Or, if sufficient land cannot be had in the street 
for side tracks, turnouts, or stations and they are necessary 
for a successful operation of the road, under the statute the 
company would have the right to resort to private property. 
So, too, if a necessity exists, in the construction of the road, 
for making a deflection from the highway in order to avoid 
a heavy grade which would prevent a successful operation 
of the road the company would no doubt have the right, 
the court thinks, to take and condemn private property to 
obviate the difficulty. 

But the court insists that a company has no right to 
abandon the highway and undertake to construct its line of 
road over private property, when it is not necessary to do so 
in the construction, maintenance, or operation of the road, 
and that a petition for condemnation in such a case should 
be dismissed on motion. Mr. Justice Phillips, alone, dis- 
sents. 

Whether a company is authorized to exercise the right 
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of eminent domain, it is further held, is a question to be de- 
termined by the court on a motion to dismiss its petition in 
condemnation proceedings, and, if the motion be overruled, 
the property owner has the right to be heard on the question 
of compensation and damages in the contest before the jury, 
without waiving any rights he has acquired by the motion 
to dismiss the "petition. 

In this last case the evidence heard on the trial will not 
need to be preserved in a bill of exceptions, where the find- 
ing of the jury is not called in question or controverted in 
any manner, appeal being taken from only the order denying 
a motion to dismiss the condemnation proceedings. 

Liability for Assault and Battery Made Upon Passenger 
by Motorman. 

Hanson v. Urbana & Champaign Electric Street Railway 

Company (Ih.), App., 474. June 3, 1898. 

The contract which exists between a street railway com- 
pany, as a common carrier, and a passenger, the appellate 
court of Illinois holds, is a guaranty on behalf of the car- 
rier that the passenger shall be protected against personal 
injury from the agents and servants of the company in 
charge of the car or train. The company places a motor- 
man in charge of the latter. It alone has the power of re- 
moval. And, justice, the court thinks, demands that the 
company shall be held responsible, for the motorman's 
wrongful acts toward passengers while he is in charge of the 
car or train carrying them. 

Here was an action brought to recover damages from an 
electric street railway company for an assault and battery 
made upon a passenger by a motorman. The motorman, it 
seems, had called the passenger, who was conducting him- 
self in an orderly manner, ,to come to hirn, and commenced 
a conversation with him upon a subject of his own choosing, 
namely, concerning an account the other had been trying, 
as a lawyer, to collect of the motorman, and while talking, 
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Struck him a blow in the face without justifiable provoca- 
tion, and in the presence of other passengers. 

Under these circumstances, the court holds that an award 
of 85 cents damages was inadequate, as the evidence de- 
manded substantial damages, even if the passenger had been 
guilty, as the motorman alleged, of calling him a vile name, 
as that would not justify the motorman in inflicting upon 
the passenger the blow he did. 

On the other hand, the court holds that there could be 
no recovery from the company for an assault and battery 
made upon the passenger by the motorman after the pas- 
senger had arrived at his destination and safely alighted 
from the car on the public street, and was twenty-five feet 
from the car and near the sidewalk, as the contract of car- 
rier and passenger was then at an end. 

There was no guarantee under the contract, the court 
says, from molestation by the carrier after the passenger had 
left the car and entered upon his journey homeward. 

Evidence that the passenger had threatened, some months 
prior to the conflict, that he would make the motorman lose 
his job, if he did not pay a certain bill he held against him 
for collection, the court holds, should have been excluded 
as immaterial. 

Neither does the court think that the evidence should 
have been admitted to show that the motorman had been ar- 
rested and fined for both assaults, and had paid in fines and 
costs the sum of twenty-five dollars. The company, it says, 
did not pay, and was under no obligation to pay, the costs 
or fines in those cases, and it was in no way interested in 
either of the judgments entered in the criminal cases. 

The hypothesis stated in certain instructions given the 
jury that, if the assault grew out of a personal difficulty be- 
tween the passenger and an employe of the company about 
their personal afTfairs,or if the passenger attempted to transact 
private business between him and such employe on the com- 
pany's car, and that such difficulty and the transaction of 
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such business had no relation whatever to the carrying of 
him as a passenger, but was an entirely private matter be- 
tween him and such employe, then the company was not lia- 
ble for such assault, the court says was not sustained by the 
evidence, nor was it sound in law. 

The motorman, by calling the passenger to him and en- 
gaging him in conversation for a few minutes, the court in- 
sists, did not suspend the guaranty the passenger had, to be 
carried to his destination without molestation or assault 
from the agents and employes of the company. 

Construction Put Upon Power to Regulate Mode and 
Manner of Crossing. 

In re Saddle River Traction Company (N. J.), 41 Atl. Rep., 

107. Aug. 22, 1898. 

Under "An act to regulate the crossing at points not 
within the limits of cities of this state of steam railroads by 
steam or electric railroads hereafter to be constructed," ap- 
proved March 22, 1895 (2 General Statutes of New Jersey, 
p. 2717), there seems to be now no question but that, con- 
cerning a crossing at grade, the chancellor is empowered 
only "to define the mode in which such crossing shall be 
made." But where the crossing is not at grade, the lan- 
guage of the statute is that the chancellor, by his decree, 
may define "and regulate the mode and manner of such 
crossing." What construction is to be put upon this? 

It was argued in this case that, in virtue of the authority 
conferred upon the chancellor by implication from the ob- 
vious intendment of the statute, the decree which defines 
the mode of crossing legalizes not only a disturbance of the 
highway by an 'electric railway, after its route shall have 
been duly established, in the erection of a crossing in ac- 
cordance with the decree, but also the changes of grade inci- 
dent to such erection, so that the municipal action is nec- 
essary, and, the work being executed with proper skill and 
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care, no action can be maintained by the owners of abutting 
buildings for consequential damages. 

With this view, however, the court of chancery of New 
Jersey does not agree. It says that it does not perceive that 
the words "regulate" and "manner," added with reference 
to a crossing not at grade, imply any power in the chan- 
cellor to give authority for a change in the grade of the high- 
way. The chancellor's duty is merely to prescribe the mode 
of crossing, and regulate its use. The crossing must be 
made according to his prescription, and in no other way. 
As to how authority shall be had to effectuate the crossing 
prescribed, the statute is silent. The authority conferred, it 
seems, is to end with the chancellor's edict. 

Therefore, although it might be convenient if the chan- 
cellor could authorize the work of the crossing to be done, 
and apportion the expense equitably between steam railroad 
and electric railway, and bring in owners of buildings abut- 
ting upon the highway suffering damages consequent upon 
the execution of the prescribed mode of crossing, and adjust 
their damages, and compel their payment, the court de- 
clares that the statute does not give such power. 

"Reasonably practicable," as the term is used in this stat- 
ute, the court further holds, does not refer to engineering 
problems alone, as bearing upon the mode of crossing to be 
prescribed by the chancellor. In its opinion, every element 
of the situation must be considered, and the cost must be 
given its weight, when, in balancing the possibilities of acci- 
dent under the several methods of crossing, it appears that 
the reasons for an expensive crossing do not greatly pre- 
dominate. 

And consequential damages must be reckoned as part of 
the expense of an undergrade crossing. 

Reverting again to this particular case, the court says 
that the change of grade necessary to an undergrade cross- 
ing of the steam road would have to be made by authority 
of the borough, and, if it should act, it would be subjected to 
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recoveries by owners of houses damaged by the change of 
grade, while, if the electric railway company should itself 
proceed to change the grade without action by the borough, 
it would be a trespasser, and as such, responsible for dam- 
ages. 

Effect of Greater New Tork Charter on Action of Local 
Authorities. 

Blaschko v. Wurster, Mayor, the East River & Atlantic 

Ocean Railroad Company, and Others (N. Y.), 51 N. E. 

Rep., 303. Oct. 4, 1898. 

This was an action brought by a taxpayer to restrain the 
city authorities of Brooklyn from granting consent to op- 
erate a railroad in the streets, and to restrain the East River 
& Atlantic Ocean Railroad Company from receiving any 
such consent. A preliminary injunction was granted, and 
the order affirmed in the appellate division of the supreme 
court of New York. Thence the railroad company appealed, 
on certain certified questions, its object being to secure a re- 
versal of the order granting the injunction, as a basis for a 
claim of damages upon the undertaking given by the plain- 
tiff in the action, because the municipal authorities to whom 
the railroad company had made application for the consent 
had, during the pendency of the action, gone out of office 
by force of the charter consolidation of the two cities of 
New York and Brooklyn so that they could no longer grant 
the application even if the injunction which restrained them 
had originally been improperly granted. 

The questions certified by the appellate division for the 
consideration of the court of appeals, when condensed, may 
be stated as follows : (i) Whether the new charter (section 
73, chapter 378, Laws 1897), when approved, deprived the 
local authorities of Brooklyn of power to grant such con- 
sents to a railroad for a period beyond 25 years. (2) 
Whether a general consent that the railroad might operate 
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its road in certain streets named in the resolution, without 
any Hmitation as to time, is good for 25 years. 

It appears that the aldermanic branch of the city govern- 
ment passed a resolution granting the consent in question 
generally, without any limitation as to time, on the 29th day 
of November, 1897. This resolution was in the hands of the 
mayor when this action was commenced, and he stated in 
his answer that he intended to disapprove it, so that what 
the railroad lost by the injunction, if anything at all, was the 
chance of having the resolution passed by the aldermen over 
the veto of the mayor. 

Without scanning too closely the right of the railroad 
company to review the order granting a preliminary injunc- 
tion, in the court of appeals, in this condition of the action, 
the court concluded to examine and dispose of the ques- 
tions certified. 

The section of the new charter above cited provides that 
"After the approval of this act no franchise or right to use 
the streets, avenues, parkways or highways of the city shall 
be granted by the municipal assembly to any person or cor- 
poration for a longer period than twenty-five years," the 
city referred to being, of course, the new city created by the 
act, and the prohibition applying to all the territory em- 
braced within it. On behalf of the railroad company it was 
contended that the restriction did not take eiifect until Jan- 
uary I, 1898, and therefore had no application to proceed- 
ings for granting franchises before that date. 

But the court of appeals says that it was clearly intended 
by section 73 to restrict the granting of railroad franchises 
"after the approval of this act," that is to say, after May 4, 
1897, and it thinks that the words "municipal assembly," 
.found so frequently in the new charter, were employed here 
to designate the aldermen, common council, or governing 
body having the power to deal with the subject-matter of 
the restriction prior to the date when the new government 
was to go into full operation and, therefore, it holds that the 
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new charter operated to restrict the power of the aldermen 
or city authorities within the territory comprehended within 
the limits of the new city thereby created, and, consequently, 
that the restriction appHed to the board of aldermen of 
Brooklyn when the resolution in question was adopted. 

Taking up the other question, the court says that, when 
it was avowed that the appeal was brought in order to lay 
the foundation for a claim of damages against the sureties 
on the bond, the railroad had no right to a construction of 
the consent or resolution different from the intention of 
all the parties when the application was considered and 
passed upon, and that a court ought, under the peculiar cir- 
cumstances of the case, to construe the consent in the same 
way as the parties themselves did when it was asked and 
given. The city authorities, it goes on to say, had the power 
to make the grant for 25 years, but that was not the power 
that the railroad called into action, that the aldermen exer- 
cised, or the court restrained, but the unlimited power in- 
voked and claimed independent of the new charter. For 
these reasons, the court holds that the consent, so far as it 
was given, was not a valid exercise of the power to grant 
consents for 25 years. 

What would have been its decision had a grant actually 
been made and in form perfected, and had the litigation 
thereover been for the purpose of securing the benefit thereof 
for 25 years, the court does not here state — whether it would 
have been the same or not. 

But the court of appeals does not dismiss the case at 
this point. It takes pains to suggest that, when a case that 
otherwise is not reviewable is sent to it upon special ques- 
tions, the questions should be so framed that the answers 
may determine the particular controversy involved in the 
appeal, and not merely a part of it, as the practice adopted 
in this case would permit the party defeated in the court 
below to pick out all the weak propositions involved in the 
particular ground affected with error, ignoring all the other 
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grounds, present them for review, and ask the reviewing 
court to reverse the judgment or order in case it agreed with 
him in respect to this single ground, although the decision 
below might, as possibly in this case, stand well upon all the 
other grounds. 

Priority of Lien for Labor and Material for Improvc- 
ments and Repairs. 

Sioux City Electrical Supply Company v. Sioux City & 

Leeds Electric Railway Company (la.), 76 N. W. Rep., 

838. Oct. 25, 1898. 

Conceding that the labor and material for which a lien 
was claimed in this case were all for improvements and re- 
pairs, and that, therefore, the lien did not attach from the 
commencement of the construction, yet, being furnished be- 
fore the execution of the deed of trust, the supreme court of 
Iowa holds that the lien is entitled to priority over the deed. 

The court further holds that the rule that the lien of a 
mortgage is presumed to continue until the debt is paid, and 
that a change in the form of the evidence of the debt, such as 
substituting new notes or bonds, does not extinguish the 
lien, has no application where the security is canceled upon 
the records, all presumption as to its continuance ending 
with such cancellation, so that, as to third persons, it is as if 
no such security had ever been given. 

Who Owns the Costs. 

Taylor v. Long Island Railroad Company (N. Y.), 53 N. Y. 

Supp., 830. Oct., 1898. 

This was a motion by the plaintiff to compel her attorney 
to pay to her $477, the costs and allowances recovered in 
this action, wherein she obtained a judgment for $7,500, 
damages for the negligent killing of her husband, $102 costs 
exclusive of disbursements, and an extra allowance of $375. 
She had retained her attorney by a written agreement that 
he was to be paid 30 per cent of the "amount recovered," but 
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nothing if he failed "to collect damages." The attorney paid 
her 70 per cent of the damages, and retained 30 per cent 
and the costs and allowances. 

The decision of the special term of the supreme court of 
New York, Kings county (Gaynor, J.), after severely criti- 
cising the cases on which the attorney based his contention, 
is that the party owns the costs, and his attorney has a lien 
thereon for his unpaid services. When he is paid, the court 
says, his lien ceases. Nor are the taxable costs the measure 
of his compensation. He may be entitled to less or more 
than the taxable costs. 

Here, continues the court, the compensation of the at- 
torney was fixed by agreement, and he could claim no more. 
The amountagreed upon included everything hewas entitled 
to, and he had no lien beyond that. But the plaintiiif was not 
entitled to all of the costs and allowances, but to 70 per cent 
only. They were part of the "amount recovered." 

Cannot Insist on Injured Person Undergoing- Serious 
Surgical 0;peration. 

Kehoe v. Allentown & Lehigh Valley Traction Company 

(Pa.), 41 Atl. Rep., 310. Oct. 17, 1898. 

The entire burden of the (unavailing) defense in this case 
was practically made up of these two propositions : (i) That 
the injury complained of was not the result of the accident 
alleged ; and (2) assuming that it was, then the injury was 
not of a permanent character, but one that could quickly 
and permanently be cured by proper medical treatment, 
namely, by a simple surgical operation, attended with no 
pain (if anaesthetics were used or the patient etherized), and 
free from serious danger. 

It was, of course, incumbent on the plaintiff, says the 
supreme court of Pennsylvania, to prove that the personal 
injury of which she complained was the direct result of the 
defendant company's negligence. 

But, in view of the evidence relating to the subject, which. 
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however, it does not set forth, the court is just as positive 
that there cannot be any doubt of the correctness of the 
following instructions given the jury, namely : (i) That if 
they believed that the surgical operation, necessary, to re- 
lieve or cure the plaintifif, was a serious or critical operation, 
necessarily attended with some risk of failure, then the plain- 
tiff was not bound in law to undergo a serious and critical sur- 
gical operation, which would necessarily be attended with 
some risk of failure ; and (2) that, if they believed that such 
operation was dangerous and critical, and attended with risk 
of failure, she was privileged to exercise the liberty of choice, 
under such circumstances, as to whether suffering and fee- 
bleness, resulting from the injury, would be endured, or 
whether the surgeon's knife should be used. 

Rightslflnd Duties of Man in Top Buggy. 

Louisville Railway Company v. Stammers (Ky.), 47 S. W. 

Rep., 341. Oct. 12, 1898. 

This "not-to-be-officially-reported" case was brought to 
recover damages for personal injuries. The plaintiff Stam- 
mers was driving in a top buggy along a street in Louisville 
at about 1 1 o'clock at night, when he was run upon from the 
rear by one of the company's electric cars, his buggy being 
knocked off the track, and he himself considerably bruised 
and cut. His suit for damages resulted in a judgment for 
$500, which the court of appeals of Kentucky affirms. 

The proof conduced to show that the plaintiff was driving 
along the track, the wheels of his buggy straddling it, and 
that no alarm was given of the car's approach and proximity 
to him until too late for him to get off, or for the car to be 
stopped. 

Under the instructions given the jury, the plaintiff was 
entitled to recover damages if the motorman failed to give 
notice of his approach, and use ordinary care to avoid col- 
lision, but, if the injury resulted from the plaintiff's own neg- 
ligence, no recovery could be had. The man in the buggy 
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was also to use ordinary care, and give the right of way to 
the car on its approach ; and, if he failed to use ordinary care 
to avoid collision, he was precluded from recovery. If, as 
contended by the company, the man was not driving on 
the track, but, just before the collision occurred, suffered his 
horse to start across the track in front of the moving car, he 
could not recover, under the instructions. 

The court of appeals holds that the case was fairly sub- 
mitted to the jury. 

Guess at Rate of Speed Not Sufficient to Establish It. 

Smith v. Holmesburg, Tacony & Frankford Electric Rail- 
way Company (Pa.), 41 Atl. Rep., 479. Oct. 17, 1898. 
A man, driving a horse attached to a cart in which he 
was riding, on seeing a trolley car approaching from behind, 
turned out and drove along the side of the track. When the 
car was within 75 or 100 feet of him his horse appeared to 
be frightened by it, and commenced prancing and shying. 
The man testified that as the car came down to him the 
horse "flew around into the gutter," and then "the horse 
flew back, and the car struck the cart as the horse flew 
back." He also testified that the speed of the car was not 
"less than 15 miles an hour," and that when the cart and 
car collided he was thrown over the side of the former to 
the ground, and received the injury of which he complained. 
In the court of common pleas he obtained a judgment for 
$5,000 for personal injuries attributed to the excessive and 
unlawful speed of the trolley car. But the supreme court 
of Pennsylvania reverses the judgment of the lower court, 
holding that, the plaintiff having failed to estabhsh the neg- 
ligence charged in the statement of his claim, the court 
should have instructed the jury to find for the defendant. 
The negligence alleged in the statement of his claim was 
the running of the car at "a very rapid and unlawful rate of 
speed." There was no corroboration of his testimony in re- 
gard to the speed of the car, and the supreme court declares 
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that he completely failed to prove the negligence charged in 
his statement, a mere guess or conjecture respecting the rate 
of speed not being suiScient to estabhsh it, that being all 
that his testimony in regard to it amounted to. There was 
no presumption of negligence, the court further says, aris- 
ing from the accident, so that it was essential to the main- 
tenance of the suit that it should be established by competent 
evidence. 

Rules for Employes are in No Way Binding Upon Third 
Parties. 

O'Keefe v. Eighth Avenue Railroad Company (N. Y.), 53 

N. Y. Supp., 940. Oct. 7, 1898. 

This was an action brought to recover damages for the 
fracture and permanent injury of the plaintiff's right arm, 
which was run over by one of the wheels of a heavily loaded 
truck, which the plaintiff himself was driving, his conten- 
tion being that he was violently thrown from his truck in 
consequence of a collision with one of the defendant's street 
cars, which was negligently driven around a curve. 

The plaintiff recovered a judgment, which the first appel- 
late division of the supreme court of New York affirms, with 
costs, holding, for one thing, that the refusal of the trial 
court to admit in evidence the rules of the company as to 
the duty of the driver with respect to the rate of speed in 
rounding curves was proper, because in no way could they 
be binding upon the plaintiff. Nor does it think that it was 
material or relevant, in answer to the charge that the car in 
this instance had gone around in a careless manner and at a 
high rate of speed, to show that the rules of the company 
forbid such management of the car while rounding a curve. 

Considering the nature of the injuries, the plaintiff's age, 
which at the time of the accident was about 25, and the prob- 
ability of the duration of life, the court further holds that 
it cannot be said that the loss of the use of his right arm, and 
the suffering which was entailed as a result of the injury. 
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were excessively compensated for by the verdict of $8,000, 
though the plaintiff is now earning, as a bookkeeper, as 
much as he formerly earned as a truckman, it being shown 
that he had lost the use of his right arm, and that it was sub- 
sequent to the accident that he learned to write with his left 
hand, and was thus enabled to earn a livelihood. 

Parental Negligence Defeats Action for Injury to Child 
Playing Out at Night. 

Juskowitz V. Dry Dock, East Broadway & Battery Railroad 

Company (N. Y.), 53 N. Y. Supp., 992. Oct., 1898. 

According to the evidence in this case, the parents of 
the plaintiff, a child 3J^ years old, allowed it to play upon 
the streets at night, uninstructed as to the dangers and unat- 
tended by a care-taker of suitable age and discretion. The 
defendant's cars passed the parents' door at short intervals 
during the day and night, constituting a source of danger 
to unsuspecting children. The child, from want of discre- 
tion, was injured by one of the passing cars. The injury 
occurred on Sunday evening, when the stores were closed 
and the street was darker than on other nights. 

Under these circumstances, the trial term of the supreme 
court, New York county, says that the legal conclusion 
seems inevitable that the failure of the parents -to exercise 
reasonable caution and care contributed to the injury, and 
must defeat the action. Indeed, any finding of due care on 
their part, it thinks, Would, under the circumstances, have to 
be set aside. 

There was a total absence of prudence and care in this in- 
stance, the court reiterates, while it points out that the 
cases relied upon by the plaintiff were exceptional, and those 
in which the injured child had been properly instructed by 
its parents, escaped their vigilance, disobeyed instructions, 
was of mature years, or the accident happened in broad day- 
light. Such variances, slight as they may seem, it con- 
tinues, play their part in negligence cases, each of which 
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must be decided upon its own peculiarities, and it insists 
that if the rule imputing to children of tender years the 
negligence of their parents does not apply to this case, it is 
difHcult to imagine any one to which it would apply. 

Repudiates Doctrine of Imputing Contrihutory Negligence 
of Parent to Child. 

South Covington & Cincinnati Street Railway Company v. 

Herrklotz (Ky.), 47 S. W. Rep., 265. Oct. 5, 1898. 

Here the court of appeals of Kentucky affirms a judg- 
ment of $2,500 for the so negligently injuring of a child that 
its left arm had to be amputated at a point about two inches 
below the elbow. 

Furthermore, the court concludes that, in view of cer- 
tain authorities which it cites, as well as upon sound reason 
and principle, a child less than four years of age cannot be 
guilty of contributory negligence. 

But strenuous effort was also made to induce the court 

» 

to impute to the child the contributory negligence of its 
parents, and this, the more, because it was said that the ques- 
tion as to whether the negligence of the parent can be im- 
puted to the child in suits to recover on its own behalf for 
injuries had never been directly decided by this court. 

The court concedes that quite a number of the courts 
of last resort have decided that in actions by infants to re- 
cover for injuries sustained by them the negligence of the 
parent can be imputed to the child, and its recovery thereby 
defeated ; but it says that it seems to it that it is not con- 
sistent with reason nor the principles of equity. To say that 
an infant incapable of controlling its own actions, or judging 
of what is proper, prudent, or right, should be deprived of 
the right to recover for injuries -inflicted upon it through 
the negligence of others simply because its parent or cus- 
todian had failed to discharge the duty resting upon him, 
the court goes on to state, seems to it absurd, and opposed 
to natural justice. 
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Quite a number of cases are cited wherein other courts 
of last resort have repudiated the doctrine sought to be im- 
planted in Kentucky, and the court of appeals closes the 
discussion with the statement that it is clearly of the opinion 
that the negligence, if any, on the part of the parents of the 
plaintiff cannot be imputed to the plaintiff when it is shown 
with the view of defeating or lessening the recovery. 

Measure of Damages for Construction of Road in Cut 
Afterwards Bridged. 

Denison & Pacific Suburban Railway Company v. Smith, 
47 S. W. Rep., 278 ; Denison & Pacific Suburban Railway 
Company v. Evans, 47 S. W. Rep., 280 (Tex. Civ. App.). 
May 14, J898. 

In this last named case, since the above date, the supreme 
court of Texas has denied a writ of error. Both suits were 
instituted to recover damages alleged to have been caused 
by the construction of a road in a cut in a street adjacent to 
property owned by the respective plaintiffs, Smith and 
Evans. 

In the first case, the court of civil appeals of Texas holds 
that a lienholder is not a necessary party where the property, 
after the damage, is ample security for the debt ; that when 
the defendant desires to raise the question of nonjoinder 
of parties, it must do so by plea in abatement ; and that, in 
Texas, the title to mortgaged land remains in the mortgagor, 
so that the allegation of ownership of the land by the plain- 
tiff is not disproved by showing a valid outstanding lien 
upon the land in a third party. 

In the second case, the court holds that it was not error 
to refuse to give the special charge asked by the defendant 
to the effect that "any amount still due on the notes men- 
tioned in the deed to plaintiff and his wife should be de- 
ducted from the amount of damage to the property," the 
defendant having failed to ask, by its pleading, any relief by 
reason of the lien existing upon the property, or that the 
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holder thereof be made a party, that his rights might be 
adjudicated in the suit. 

In both cases it was urged that there was error in the 
charge to the jury that the measure of the plaintiff's damages 
would be the difference in the value of the property just 
before and just after the construction of the defendant's road, 
particularly because some time after the road was con- 
structed in a deep cut made therefor a bridge was built 
across the cut ; but the court holds that, under the circum- 
stances of each case, no error was committed. 

The court says, in the second case, that ordinarily the 
rule as to the measure of damages is the difference in the 
value of the property immediately before and immediately 
after the injury received, and it sees no reason why a dif- 
ferent rule should prevail here, there being no plea that the 
building of the bridge diminished the damages, nor any evi- 
dence introduced to show that the construction of the bridge 
diminished the damage to the plaintiff's property 

Company Liable for Negligence of Track Foreman. 

Chattanooga Electric Railway Company v. Lawson (Tenn.), 

47 S. W. Rep., 489. Oct. 22, 1898. 

"Suit by children for damages for the negligent killing of 
their father. Declaration has two counts ; first averring gen- 
eral negligence of the railway company, and second negli- 
gence resulting in giving sudden order obeyed in an emer- 
gency. . . . Judgment for plaintiffs for $6,000, motion 
for iiew trial overruled, and appeal in error. . . . Judg- 
ment affirmed." 

Such is the somewhat brusque beginning and ending of 
the brusque opinion prepared by Mr. Chief Justice Snod- 
grass, for the supreme court of Tennessee. 

The trial judge, it is said, had charged correctly, that, to 
justify effort to obey order of a superior in a hazardous mat- 
ter, the order must be immediate and upon a sudden emer- 
gency or exigency. There was no such immediate order, 
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and, the court holds, plaintiffs were not entitled to recover 
on that count. 

The whole case thus came to turn upon one point — 
whether, under the evidence, the track foreman, by whose 
negligence the injury, it was contended, was occasioned, 
was the superior of the deceased, in the sense of a vice prin- 
cipal, and was or not his negligence, if proven, personal or 
official. And notwithstanding the labored effort of counsel 
to make it appear otherwise, the court declares that, what- 
ever the doctrine may be elsewhere, it is clear that in Ten- 
nessee a section boss or track foreman is a vice principal, and 
for his negligence while acting officially for the master the 
master is answerable. 

It was one of a gang of track hands who was killed. Evi- 
dence believed by the jury showed that the track foreman 
commanded him as a subforeman, to take four or five men, 
catch a trolley and attached flat car as they passed, and go 
to their destination, and unload them. It was upgrade, and 
the foreman, who was running the cars, would not stop. On 
the fatal trip, and while the cars conducted by the foreman 
were going at the rate of three or four miles an hour, the 
employe attempted, in obedience to order before given, to 
get onto the front platform, caught on an iron rod or hand 
railing about the platform, slipped, and was swung around 
in front of the car. He held on for some distance, some- 
where from 15 to 45 feet^ and then fell on the track, was run 
over and killed. There was evidence tending to show that 
the foreman could have stopped the cars from the time he 
swung round until he fell ; though also, it is said, "of course," 
there was evidence to the contrary. 

The danger of the effort to get on was not, at most, very 
great, and the court holds, it could not be said as a matter of 
law that it would prevent recovery. The question was one 
for a jury, as well as its effect (if not the proximate cause 
of the death), in mitigation of damages. 

And the court holds that the negligence of the foreman 
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was official, in contradistinction to personal. What he did 
or omitted to do, therefore, if negligent, it insists, "was the 
master's (company's) negligence ; and, that the jury had the 
right to find that running by without stopping before or 
after the deceased caught the car, having given orders to 
board the cars while in motion, was negligence, and that it 
was official. 

Unsightliness of Overhead Crossings Not to Be Considered. 

Pennsylvania Railroad Company v. Warren Street Railway 

Company (Pa.), 41 Atl. Rep., 331. Oct. 17, 1898. 

The supreme court of Pennsylvania here says : "In all 
of our recent utterances respecting grade crossings of rail- 
roads, we have expressed ourselves with an increasing em- 
phasis against their allowance, and with a most earnest pur- 
pose to 'prevent' them whenever it is 'reasonably practicable 
to avoid' them. We consider it to be our plain duty, in or- 
der to conform with the express letter of the act of 1871, 
and to effectuate the prudential considerations, and the 
manifest policy, which underlie the legislation upon this 
very important subject." 

In this instance, there was no physical obstacle to the con- 
struction of the overhead crossing. It was entirely practica- 
ble. But the lower court considered that it would be -an ob- 
struction to the travel in the street, and therefore a serious 
inconvenience, and also that it would be very unsightly in 
appearance. However, as the street was 40 feet wide, and 
the trestle work but 16, there would be but 24 feet left in the 
clear for the street travel ; and, as the whole distance to be 
occupied by the structure would be only 700 feet in length 
along the street, the supreme court does not think this 
would be so serious an inconvenience to the street travel 
as to destroy the reasonable practicability of the overhead 
crossing. 

As to the unsightliness of the structure, the supreme court 
declares that it cannot be considered as of any consequence 
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when weighed against all of the dangers of a grade crossing. 

As the cost here would be only $4,000, the court says that 
it goes for nothing as against the statuatory prohibition. 
And as to the damages which might have to be paid to 
private owners, it holds that they are of too uncertain char- 
acter and amount to constitute, in advance of any ascertain- 
ment, a reason for granting the grade, as against the over- 
head, crossing. 

Neither does the supreme court deem the consideration 
of the probabilities or the improbabilities of collisions, by 
reason of extraordinary precautions to be prescribed in the 
decrees, is any element in the determination of the question. 

The one test imposed by the statute is the reasonable 
practicability of the overhead crossing. If that is estab- 
lished, other considerations, declares the court, become un- 
important. 

For these reasons, the supreme court here reverses the 
decree of the lower court in favor of the street railway com- 
pany, and orders that it be perpetually enjoined against 
crossing the tracks of the railroad at grade. 

Liability for Injury to Child Allowed to Ride Upon Plat- 
form. 

Jackson v. St. Paul City Railway Company (Minn.), 76 N. 

W. Rep., 956. Oct. 26, 1898. 

A boy eight years and four months old got upon the rear 
platform of a street car, intending to ride thereon to his 
home, several blocks distant. The car was in charge of the 
motorman, who also acted as conductor. It was of the 
ordinary kind, except that it did not have gates, having rail- 
ings at the rear end of the car, and only one step to the 
ground. While sitting upon the platform with his feet upon 
the car step, the car started, and while it was running fast 
the boy became dizzy, fell off, and was injured. 

And now the supreme court of Minnesota holds that 
merely getting ilpon the car and sitting down on the plat- 
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form with his feet on the step was not prima facie evidence 
that the boy was a trespasser, and that whether he was a 
passenger or trespasser it was not error for the trial court 
to submit to the jury the question whether it was neghgence 
on the part of the acting conductor to permit him to ride 
sitting in that position, while the car was running fast, the 
acting conductor knowing that the boy was on the car. 

The court says that there was plenty of room inside the 
car, and it declares that it was within the province of the 
acting conductor to compel the boy to go inside the car, or 
stop it, and put him off, so that, if he did not do so, the jury 
had a right to say that the conductor was guilty of negli- 
gence which was imputable to the company. 

There can be no question, continues the court, but that 
the child was riding in a place of danger to life and limb. 
Yet just what degree of inteUigence and prudence could be 
expected of a child of such age, it holds, was properly left 
with the jury to determine, as well as whether, upon all the 
facts, he was thereby guilty of contributory negligence. In 
this connection it should also perhaps be noted that atten- 
tion is called to the fact that this boy had previously seen 
small boys frequently riding on the car in the same manner 
as he did, although his father had forbidden him to do so, 
and threatened him with punishment in such case. 

Assuming, therefore, that this child was in a place of 
danger, that the motorman and acting conductor knew it, 
that the child was of tender years, though of sufficient age 
to exercise some degree of car, and that the measure of it 
depended upon his capacity and intelligence, yet, the court 
says, in summing up the case, the motorman controlling the 
movement of the car was bound to use reasonable care to 
avert the danger ; and whether he did so, under the circum> 
stances, was a question properly left to the jury, as stated 
above. 

The boy having been quite seriously injured, and not fully 
recovered at the time of the trial, whether he would ever 
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completely recover from such injury being a matter of con- 
siderable uncertainty, the supreme court holds that an award 
of $750 damages was not excessive. 

Mr. Justice Mitchell concurs in the conclusion, although 
he says that he considers the case a close one, while Mr. 
Justice Canty accompanies his reluctant concurrence with 
the remark ihat in these days, when, as a general rule, 
parents exercise so little control over their children, and the 
conductor is not allowed to exercise any efficient control 
over them at all, and the children have no wholesome fear of 
anything, and no respect for constituted authority, it is ex- 
ceedingly difficult for the conductors of street cars and the 
drivers of other vehicles to keep children from riding on all 
sorts of dangerous places upon and beneath the vehicles. 

Duty of Keeping Prescribed Portion of Street in Repair 
Includes That of Repaving with Asphalt. 

Conway v. City of Rochester (1^. Y.), 51 N. E. Rep., 395. 

Oct. 18, 1898. 

The common council of the city of Rochester deter- 
mined to pave, with asphalt, one of its streets that was in 
part occupied by the tracks of the Rochester Railway Com- 
pany, over which its cars were operated. The officers of 
the company decided that it could not be compelled to con- 
tribute towards the expenses of repaving the streets, and the 
municipal authorities seemed to reach the same conclusion. 
But when the latter proceeded to take the necessary steps 
to pave the street from curb to curb, without giving the 
company notice that it was required to pave the portion of 
the street within tracks and two feet in width outside of its 
tracks, a taxpayer in the city, who was also an abutting 
owner upon the street, instituted this suit to restrain the de- 
fendants from awarding the paving contract. He obtained 
a temporary injunction ; but this was soon vacated, and the 
appellate division of the supreme court affirmed the order 
vacating it, though it decided to allow an appeal to the court 
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of appeals, certifying two questions for the latter's con- 
sideration. 

The first question was as to whether the abutting owners 
on" the street referred to were liable for the cost of con- 
structing a new pavement between the tracks, and the rails 
of the tracks, and for two feet in width outside, of the tracks, 
of the railway company. The second, as to whether the 
duty of the common council of the city to request the rail- 
way company to construct a pavement between its tracks, 
and the rails of its tracks, and for two feet outside thereof, 
on said street, before the city constructed such pavement, 
was mandatory. The court of appeals of New York answers 
the first question in the negative, and the second in the 
affirmative, and reverses the order of the appellate division, 
with costs. 

This decision is based upon the construction which the 
court gives section 98 of the general railroad law of the 
state of New York, which provides : "Every street surface 
railroad corporation so long as it shall continue to use any 
of its tracks in any street, avenue or public place in any city 
or village shall have and keep in permanent repair that por- 
tion of such street, avenues or public place between its 
tracks, the rails of its tracks, and two feet in width outside 
of its tracks under the supervision of the proper local author- 
ities, and whenever required by them to do so, and in such 
manner as they may prescribe. In case of the neglect of 
any corporation to make pavements or repairs after the ex- 
piration of thirty days' notice to do so, the local, authorities 
may make the same at the expense of such corporation," etc. 

First of all, the court notes that the legislature by this 
statute intended to provide that so much of a street as it 
specifies shall be kept in repair, the duty of doing it being 
not suggested or advised, but commanded. 

Then it observes that the party charged with the per- 
formance of the duty is specifically pointed out, and says 
that the language of the statute requiring that the street 



234 STREET RAILWAY LAW. 

surface railroad corporation continuing to use any of its 
tracks in the street "shall . . . keep in permanent repair" 
such portion thereof is mandatory, and that the municipal 
authorities are given no authority to relieve the railroad cor- 
poration of the whole or any portion of the needed repairs, 
or to impose the whole or any portion of the cost upon 
the abutting owners or the city at large. 

The court further says that the local authorities may 
determine when and how the street shall be repaired, and 
that when that is done the statute steps in, and says the rail- 
road company is to do the work, the language employed 
being mandatory so far as the railroad corporation is con- 
cerned. 

It also holds that this statute gives the local authorities 
the right to decide that the entire street shall be repaved, and 
that the material used shall be asphalt, and that when this 
determination is made, the statute intervenes and commands 
that the company shall make the repairs thus ordered, under 
the supervision of the local authorities. 

Insists That the Day of Grade Crossings Is Past. 

Chester Traction Company v. Philadelphia, Wilmington & 

Baltimore Railroad Company (Pa.), 41 Atl. Rep., 449. 

Oct. 17, 1898. 

This was a suit brought by the traction company to re- 
strain the railroad company from interfering with the former 
in crossing the latter's track. In the court of common pleas 
the traction company prevailed, but the supreme court of 
Pennsylvania now reverses the judgment it obtained there. 

While the supreme court opinion was being written, it 
is incidentally remarked, perhaps for some moral effect, 
news of the Cohoes accident was received, where every pas- 
senger in the electric car went into one or the other of the 
two classes, of 16 killed and 17 injured, and the servants 
of each system attributed the accident to the negligence of 
those of the other. 
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. Taking up the second section of the act of June 19, 1871 : 
"If in the judgment of such court it is reasonably practicable 
to avoid a grade crossing, they shall by their process pre- 
vent a crossing at grade," the supreme court holds that the 
meaning of this, as it has said before, is that the day of grade 
crossings is past, and they ought itot to be permitted, except 
in case of imperious necessity. 

It further holds that what is reasonably practicable is not 
to be determined by the financial ability of the road seeking 
to cross, but by the physical practicability of avoiding the 
■grade crossing. Here the traction company showed by 
competent witnesses that the expense, approximately, of 
avoiding the grade crossing in question by one overhead, 
would be from $150,000 to $200,000, while the entire capital 
stock of the corporation was but $500,000. But the supreme 
court answers that the financial inability of the company 
was not a test to determine whether an improvement to 
carry safely 3,000,000 passengers was reasonably practica- 
ble; otherwise, the poorer the company, the more unlim- 
ited its right to interfere with the exercise of the older com- 
pany of its franchise, and the more freely could it disregard 
the safety of the traveling public. A corporation which un- 
dertakes to carry safely 3,000,000 passengers should pro- 
vide a capital sufficient to build a superstructure which will 
not subject this multitude to avoidable risk at crossing. 

But this traction company had already two grade cross- 
ings, on other streets, which crossings, on account of a great 
increase of travel owing to an increase of the city's popula- 
tion and business, were not of sufficient capacity to enable 
it to quickly move its cars. However, the supreme court 
holds that did not constitute "imperious necessity." It says 
that grade crossings are not to be established to promote the 
mere convenience of the railroad seeking to cross. The 
older company still has some rights under its charter, and 
the presumption always is that, as between senior and junior 
rights, the legislature did not intend the latter should inter- 
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fere with the older. Consequently, the legislature, by giv- 
ing the right to cross at grade, could not have intended to 
seriously disturb or destroy the older franchise. 

Nor does the fact that heavy damages may be exacted by 
the passenger as a penalty for neglect to carry safely have 
much weight, in the court's opinion, in the determination 
of the question. Admit that a collision would cost one or 
the other company, or both, a heavy sum. That would 
mean a loss of dividends to the company, and a loss of life 
or limbs to the traveling public. The risks are not equal, 
and humanity shrinks from offsetting the one against the 
other. 

Besides, the court says, by unnecessarily crossing at 
grade, the older corporation has imposed upon it a heavier 
burden than that which, in strictness, was incident to its 
grant. In addition to its obligation to carry safely on its 
own contract, it must be watchful that it does not injure 
those of the public carried by another corporation across 
its roadbed. It cannot be maintained that such results as 
have been mentioned would not seriously impair the value 
of the older franchise. 

In conclusion, the supreme court says that it has more 
than once called attention to the necessity of further legisla- 
tion, because, while every one admits that existing grade 
crossings ought to be abolished, and no further ones, ex- 
cept in the rarest cases, permitted, the existing legislation 
does not provide means equitably adequate to the end. 
Nothing has been added to the provisions of the act of 1871, 
which, as a solution of the difficulty, is, in effect, a mandate 
to the courts to prohibit grade crossjngs, unless over or un- 
der ones are physically impracticable, and unless crossings 
be an imperious necessity. The courts have no power to 
determine exactly how they shall be avoided, or to equitably 
apportion the expense among those interested, as under the 
New York statute lately adopted. They must administer the 
law as they find it, and not as they think it ought to be. 



STREET RAILWAY LAW. 237 

Duty Owed to Persons Picked Up on Fenders. 

Weitzman v. Nassau Electric Railroad Company (N. Y.), 

53 N. Y. Supp., 905. Oct. II, 1898. 

This was an action brought to recover damages for the 
death of a child about five years of age that was picked up 
on a fender and carrierd a distance of from 32 to 150 feet, 
when he rolled off from the fender in front of the still ad- 
vancing car, and was run over and killed, the car stopping 
within its own length after the child had fallen. 

The trial court charged the jury that the accident, if it 
happened, and the damage, if it was occasioned, and the 
actionable injury, if there was one, came at the time the rail- 
road car struck his person, and no matter what happened 
afterwards, while that might have increased the injury, it 
had not increased the liability of the company. Continuing, 
it said that the whole charge was negligence, and that if the 
defendant was negHgent, and the plaintifl, or the child, was 
free from negligence, at the time the actual collision oc- 
curred, the jury were not to render a verdict because of 
another negligence which they might find the motorman 
committed after the actual collision. The right of action 
was made out then, if it was made at all, and there could be 
no case of the picking up of the child upon the fender giving 
a right of action or a right of action arising by reason of 
something that occurred afterwards; that would be entirely 
illegal, and the jury must dismiss it from their minds. 

But the second appellate division of the supreme court of 
Nev/ York holds that the trial court was in error. It says 
that the law does not contemplate that a street railroad cor- 
poration shall become a modern Juggernaut, with its sacri- 
ficial car traversing with relentless energy the streets and 
avenues of our populous cities, running down the aged, the 
feeble, and the helpless, who may chance to cross its path, or 
that, having gathered them into its net, it shall carry them 
along and offer them as a sacrifice to the cruel wheels, at the 
pleasure of the motorman. 
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Conceding that the child killed was sui juris, that is, in his 
own right, or under no legal disability, and that he was, as a 
matter of law, guilty of contributory negligence in stepping 
upon the track of the defendant at the same moment that 
the car arrived at the point of contact, the appellate division 
repeats that the evidence showed that he was not killed by 
the original impact, but as above stated. To say that the 
defendant owed this child no duty; that it was responsible 
for no degree of negligence on the part of its servants after 
it had struck the child and failed to kill him, — declares the 
court, is to utterly mistake the policy and the rules of law. 
Whatever may have been the duties or obligations of the 
parties, up to the moment that the child was picked up on 
the fender, there can be no question, it insists, as to the 
obligation of the defendant after that feat had been accom- 
plished ; and a failure to discharge that obligation was neg- 
ligence to which the child, under the circumstances, could 
not contribute. 

It was the duty of the defendant, continues the court, to 
equip its cars in such a manner as to reduce to a minimum 
the chances of accident. The duty to equip the cars with 
fenders carries with it the duty to so operate them as to 
accomplish the end for which they were designed, and a 
human being having been gathered into one of these fend- 
ers, no matter by what degree of negligence on his part, im- 
poses upon the defendant the immediate duty of so operating 
the car as to afford him an opportunity to be taken from 
his dangerous position. Whatever the degree of negligence 
on the part of the individual in the original contract, that 
negligence culminated in the accident which landed him 
in the net of the fender. From that moment a new relation 
existed between the parties, and any act or omission on the 
part of the defendant amounting to a lack of the care de- 
manded by the situation, and resulting in the death of the 
plaintiff's intestate, is sufficient to charge the company with 
negligence. 
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It is not to be understood that the defendant becomes 
an insurer of every person who is caught in its fender, but 
simply that it is bound to use that same degree of care which 
a reasonably careful and prudent man would, or ought to, 
use under the same circumstances, and this is always a 
question for the jury to pass upon. 

When the child in question reached a place upon the 
fender of the defendant's car, the defendant had notice that 
the child was in a dangerous position ; and if the defendant 
had time, and with the exercise of reasonable care could 
have prevented the injury or death of the child, it was the 
defendant's duty to do so, and a failure on its part was a 
negligence which entitled the plaintiff to recover damages, 
and the question of whether the defendant did or did not dis- 
charge his duty should have been submitted to the jury. The 
rule of law is that, "notwithstanding negligence upon the 
part of the person injured, he may recover if the railway 
company, after such negligence occurred, could, by the ex- 
ercise of ordinary care, have discovered it in time to have 
avoided inflicting the injury." 

The appellate division also states that the ruling of the 
trial court, in refusing to allow the plaintiff to show by an 
expert motorman that the car, if equipped with the appli- 
ances commonly in use, could have been stopped within a 
space of 20 feet, is not in harmony with the authorities in 
New York state. It maintains that the railroad company 
owing the duty to the plaintiff's intestate, and to the pub- 
lic, to have its cars equipped with the best appliances, it 
was competent for the plaintiff's witnesses to testify as to 
the distance within which a car properly equipped might 
have been stopped. 

Here the offer was to prove that .the car might have been 
stopped by the defendant in time to have avoided the col- 
lision. It was shown that the witness was an expert motor- 
man, with a large experience ; that he was familiar with the 
leading systems generally in use in the equipment of electric 
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railroads ; and that he was an electrician ; and the appellate 
division says that it seems to it that the mere fact that he 
had not made an examination of the particular apparatus 
in use by the defendant did not disqualify him from testifying 
as to the distance within which a car properly equipped 
might have been stopped. 

If the car of the defendant, properly equipped, could have 
been stopped in time to have prevented the accident, after 
the motorman saw the child approaching the track, the 
jury, the court holds, were authorized to find that it was 
negHgence on the part of the defendant to have permitted 
the collision, notwithstanding the negligence of the child in 
getting into a position of danger. 

Finally, the court holds that it was for the jury to de- 
termine whether the conduct of the child's mature sister in 
permitting him to cross the street, in her sight, to purchase 
candy, was in the exercise of reasonable care, assuming the 
child to be non sui juris, or not acting in his own right ; and 
that it was not negligence as a matter of law. 

MASSACHUSETTS. 

The "Massachusetts General Street Railway Bill," a sum- 
mary of the principal features of which was pubHshed on 
pages 433-435 of the Street Railway Review of July 15, 1898, 
does not comprise all of the legislation of that state for the 
year 1898 affecting street railways. 

Use of Tracks for Transportation of Material, Etc. 

Chapter 328 of Acts of 1898 provides that any corpora- 
tion owning or operating a street railway within the Com- 
monwealth of Massachusetts may, in any city with the con- 
sent of the mayor and board of aldermen, or in any town 
with the consent of the selectmen, convey in cars propelled 
by electricity or horse power over its tracks any snow, ice, 
stones, gravel, dirt or street sweepings which have been 
taken from any street or way over or through which its 
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tracks are located, for the purpose of improving said street 
or way ; and may also, in like manner and with like consent, 
convey to any point on its line any necessary material for 
use in the construction, grading, repairing or improving of 
such street or way. 

Empowered to Take Land. 

Chapter 404 of the Acts of Massachusetts of 1898 provides 
as follows: Section i. A street railway company, for the 
purpose of avoiding or eliminating a crossing of a railroad 
by its railway at grade, may purchase or otherwise take land 
necessary therefor, not exceeding 50 feet in width, outside 
the limits of a public way ; provided, that no land shall be so 
taken which cannot lawfully be taken for the laying out of 
a railroad ; nor until a plan, made on an appropriate scale 
and showing by metes and bounds the land proposed to be 
purchased or taken, with the names of the owners thereof, 
after notice to such owners, and after a public notice and 
hearing such as are required in case of a location of a street 
railway upon a public way, has been approved in writing 
by the board of aldermen of the city or selectmen of the 
town in which the land is situated; nor shall the land of a 
railroad company or of another street railway company be 
so taken against the consent of such company, without the 
approval, after notice and hearing, of the board of railroad 
commissioners. 

Section 2. A deed or description, with a plan of the land 
so purchased or taken, shall be filed in the registry of deeds 
for the county or district in which the land is situated ; and 
the provisions of the general laws relative to the assessment 
and payment or recovery of damages for lands and other 
property taken for railroad purposes shall apply with re- 
spect to all lands and property taken under the provisions of 
this act. 

Section 3. A street railway company which has so ac- 
quired land for the purpose may construct its railway over 
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or under a railroad, in the manner agreed by the companies, 
or, if they do not agree, in a manner prescribed by the board 
of railroad commissioners ; provided, that no overhead struc- 
ture shall be built at a height of less than i8 feet above a 
railroad track, without the consent in writing of said board. 

Section 4. The board of aldermen of a city or the select- 
men of a town may authorize structures or alterations with- 
in or partly within the limits of a public way, necessary for 
carrying a street railway over or under a railroad ; provided, 
that the public way is not thereby made unsafe for other 
public travel, and that in the case of a state highway the con- 
sent of the Massachusetts highway commission shall also 
be obtained. 

Section 5. A street railway company whose railway is 
located in part outside the limits of public ways shall, with 
respect to the equipment, use and operation of its railway 
and transportation thereon, be subject to the provisions of 
all general laws now or hereafter in force relating to street 
railways and street railway companies, as fully as if its rail- 
way were located wholly within the limits of public ways. 

Taxation of Interstate Lines. 

Chapter 417 of the Acts of Massachusetts of 1898 provides 
that the provisions of sections 38 to 41, and 53 to 66, in- 
clusive, of chapter 13 of the Public Statutes of Massa- 
chusetts, which are applicable to railroad companies whose 
lines are located partly within and partly without the limits 
of the Commonwealth of Massachusetts, shall apply in like 
manner to street railway companies, whether chartered or 
organized in the Commonwealth of Massachusetts or else- 
where. 

NEW JERSEY. 

Extension of Time. 

Chapter 189 of New Jersey Laws, Session of 1898, pro- 
vides that whenever the time limited for the completion of 
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any horse, street, electric, cable or traction railroad or rail- 
way, or any part thereof, has expired, either by the terms of 
any resolution or ordinance of any municipality of this state, 
or by the provisions of any law of this state, such time shall 
be and the same is hereby extended to the first day of July 
in the year of our Lord one thousand nine hundred; and 
that all acts or parts of acts inconsistent with the provisions 
of this act are repealed. 

Railroads on Improved High-ways. 

Chapter ii8 and chapter 199 of. the New Jersey Laws of 
1898 is each entitled "An Act to authorize boards of chosen 
freeholders to widen, straighten, grade and otherwise im- 
prove highways under their control, and to provide for the 
construction of street railroads thereon." 

Section i begins with the provision that the board of 
chosen freeholders of any county in the state of New Jersey 
shall have power to widen, straighten, change the grade or 
location of, or otherwise improve any public highway under 
its control, or part thereof, and to authorize the construction 
and operation of a street railroad thereon. 

Section 2 provides that whenever such board intends to 
widen, straighten, change the grade or location, or other- 
wise improve any public highway under its control or part 
thereof, in order to provide for the construction and con- 
venient operation of a street railroad thereon, that fact shall 
be stated in a resolution passed by the board, after filing a 
map as provided for in section i, and published for at least 
two weeks, once a week, in two or more newspapers pub- 
lished in the county, and said resolution shall further state 
that at a time and place mentioned therein, and at least 
two weeks after the passage thereof, propositions to con- 
struct, maintain and operate a street railroad on the high- 
way to be improved will be received and considered by the 
board, and all parties interested therein may be heard, or at 
some later date to which the board may adjourn ; each propo- 
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sition submitted in pursuance of such notice shall state (i) 
whether the party making the same intends to construct a 
single or double track street railroad, and if a single track 
road, the length and location of sidings and switches ; (2) the 
motive power to be used ; (3) the rate of fare to be charged ; 
(4) the amount of money to be contributed for defraying 
the cost of improving the public highway, as proposed by 
said board, and the amount or percentage of receipts to be 
paid annually for the franchise, and (5) such other terms as 
the party making the proposition may be willing to agree 
to ; and if any proposition- to construct, maintain and oper- 
ate a street railroad on such highway to be improved shall 
be accepted by said board, the party making the same shall 
forthwith give a bond to said board, conditioned for the 
faithful performance of such proposition in all respects ; such 
bond to be approved as to form, amount and sufficiency of 
surety by the justice of the supreme court holding the cir- 
cuit court in the county before any money shall be expended 
or obligation incurred in making the proposed improve- 
ment; provided, that no arrangement or agreement, made 
by or between the person or corporation making such prop- 
osition and the board of chosen freeholders in respect of 
taxation, shall be taken or construed to have the force of 
contract; nor shall any franchise be granted under this act 
for a longer term than 75 years ; and provided further, that 
such board may reject any or all propositions, and readver- 
tise from time to time for other propositions, and proceed 
thereon as in the first instance ; but nothing in this act shall 
be construed to authorize the construction of a street rail- 
road on any public highway on which it is not lawful at pres- 
ent to authorize the construction of a street railroad. 

To this point the two chapters appear to be identical. 
But chapter 199 contains the following additional matter, 
not found in section 2 of chapter 118, viz.: Nor shall any 
street railroad be constructed on any public highway or part 
of any highway under the control of such board in any 
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municipality until there shall be filed in the office of the 
clerk of the county the consent in writing of the owner or 
owners of at least one-half in amount of lineal feet of prop- 
erty in such municipality fronting on such highway, or upon 
the part thereof on which it is proposed to construct such 
street railroad, and any such consent may be signed by an 
attorney in fact thereunto duly authorized by the owner or 
any executor or trustee holding the legal title or having 
power of sale, which consent shall be executed and acknowl- 
edged as is required in case of deeds entitled to be recorded ; 
and in case such consents are not obtained and filed within 
six months after the acceptance of such proposition, then 
such proposition and acceptance thereof and bond shall be 
null and void, and the board of freeholders may give notice 
calling for other propositions and proceed thereon in the 
manner aforesaid. 

3. Forthwith after the approval of such bond, a copy of 
such proposition, certified by the clerk of the board of 
chosen freeholders, shall be delivered to the chairman or 
other presiding officer of the council, committee, or other 
governing body of every municipality in the county through 
or into which it is proposed to construct a street railroad 
on such highway, and the work of constructing such street 
railroad shall not be commenced or carried on in any munic- 
ipality in the county until the governing body thereof shall 
by ordinance assent thereto. 

Chapter 199 repeals all acts and parts of acts inconsistent 
therewith. 

NEW YORK. 

Certificates of Public Convenience. 

Chapter 643 of the New York Laws of 1898 adds a new 
section to chapter 565 of the Laws of 1890, known as the 
railroad law, the same to be known as section 59a. This 
new section provides that whenever application is made by a 
street surface railroad company for a certificate of public 
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convenience and a necessity as required by the provisions 
of the foregoing section, and it shall appear to the board of 
railroad commissioners, after examination of the proposed 
route of the applicant company that public convenience and 
a necessity do not require the construction of said railroad 
as proposed in its articles of association but do require the 
construction of a part of the said railroad, the board of rail- 
road commissioners may issue its certificate for the con- 
struction of such part of the said railroad as seems to it to be 
required by public convenience and a necessity. 

In case any railroad company which shall hereafter obtain 
the certificate of the board of railroad commissioners that 
public convenience and a necessity require the construction 
of the whble or a part of the said railroad shall fail to begin 
such construction within two years from the date of the 
issuing- of said certificate, the board of railroad commis- 
sioners may inquire into the reason for such failure and the 
said board may revoke "said certificate if it shall appear to 
it to be in the public interest so to do. 

Transfer Tickets. 

Chapter 663 of the New York Laws of 1898 adds a new 
section to the penal code of the state, to be known as sec- 
tion 619a. It provides that no transfer ticket or written or 
printed instrument giving, or purporting to give, the right 
of transfer to any person or persons from a public convey- 
ance operated upon one line or route of a street surface rail- 
road to a public conveyance upon another line or route of 
a street surface railroad, or from one car to another car upon 
the same line of street surface railroad, shall be issued, sold 
or given except to a passenger lawfully entitled thereto. 
Any person who shall issue, sell or give away such transfer 
ticket or instrument as af9resaid to a person or persons 
not lawfully entitled thereto, and any person or persons 
not lawfully entitled thereto, who shall receive and use or 
ofifer for passage any such transfer ticket or instrument, or 
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shall sell or give away such transfer ticket or instrument to 
another with intent to have such transfer ticket used or 
offered for passage after the time limited by its use shall 
have expired, shall be guilty of a misdemeanor. 

Extension of Time for Completion of Roads Placed in 

Hands of Receivers. 

Chapter 495 of the New York Laws of 1898 provides that 
all railroad corporations that have been organized under 
the laws of this state, and have been placed in the hands of 
a receiver or receivers by the supreme court of this state, 
and that are now in the hands of such receiver or receivers, 
are hereby granted five years from and after the passage of 
this act within which to complete their said roads, and the 
charter or charters of such companies shall not be deemed 
or taken as forfeited by their failure to complete their said 
roads within the time originally limited in the general laws 
of this state for the completion of such roads. And the said 
companies are hereby authorized to proceed and build their 
said roads and complete the same within five years after 
the passage of this act, and the corporate powers and rights 
shall not be deemed or held to have ceased by reason of 
lapse of time or by reason of the appointment of such a re- 
ceiver or receivers. 

Stock Corporation Law. 

Chapter 80 of the New York Laws of 1898 amends the 
railroad law of the state by adding to article one a section, 
to be numbered 23, to read: Section 24 of the stock cor- 
poration law does not apply to a railroad corporation. 

[Said section 24 pertains to "Liability of directors for 
unauthorized debts and over-issue of bonds."] 

In Relation to the Powers of Electric Light and Pozuer 

Corporations. 

Chapter 170 of the New York Laws of 1898 amends sec- 
tion 21 of the railroad law, as amended by chapter 648 of the 



248 STREET RAILWAY LAW. 

laws of 1894, relative to the powers of electric light and 
power corporations, so that the stockholders of a domestic 
company incorporated under a special law will now have the 
same power as those of a company incorporated under a 
general law; either corporation being empowered to build, 
maintain and operate by electricity as a motive power a rail- 
road "or railroads," not exceeding "twenty-five" miles in 
length, and within that distance from the power station. 

As the section is amended, an electric light and power 
corporation shall also have the right to acquire the property 
and franchises of a railroad company or companies owning 
such a railroad or railroads, already constructed, and so 
operated, and to maintain and operate the same, provided 
that the directors of such railroad company or companies 
and all of its or their stockholders shall first have assented 
in writing to the transfer of the property and franchises of 
such railroad company or companies, to such corporation ; 
in which event and by the filing of such assent of directors 
and stockholders in the offices where the certificates of in- 
corporation of the railroad company or companies were re- 
quired to be filed, the rights, property and franchises of such 
railroad company or companies shall be transferred to, and 
shall vest in such corporation, and such corporation so ac- 
quiring such railroad or railroads shall be subject to all the 
provisions of chapter 39 of the general laws with respect to 
the railroad property or properties and franchises. 

But it is stated that this section shall not confer any pow- 
ers upon any corporation located in or authorize the con- 
struction, maintenance or operation of a railroad in a city of 
the first and second class. 

Crossing- of Bridges. 

Chapter 590, of the New York Laws of 1898 amends sec- 
tion 96 of the railroad law, making the same applicable to 
"Any street railroad in operation in this state, which shall, 
by a two-thirds vote of the directors, decide to extend the 
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route of its road, so as to cross a river over and by any 
bridge," and adds to the section: Whenever a terminus 
of any pubHc viaduct, bridge or bridges, or pubhc viaduct 
connected with any bridge or bridges, heretofore or here- 
after constructed in and owned and maintained by any city 
of the first class, or town adjoining the same, is or shall be 
located at or adjacent to or within one-half mile of the route 
of any existing street surface railroad the corporation own- 
ing or operating such railroad may, irrespective of any pro- 
visions otherwise applicable thereto contained in any general 
or local act upon obtaining the consent of the local au- 
thorities and property owners as above (in the original sec- 
tion) provided, and upon complying with the provisions of 
the railroad law applicable thereto, extend its road or route 
and construct and operate its railroad, to, upon and across 
such viaduct, bridge or bridges and approaches thereto for 
the purpose of connecting with another railroad route not 
more than one-half mile distant from such bridge or via- 
duct so as to afiford a continuous ride for one fare, sub- 
ject to the provisions of the railroad law. This section 
shall not apply to any bridge over the Hudson or East riv- 
ers in the counties of New York and Kings, nor to any 
bridge or viaduct constructed under the provisions of any, 
so-called, grade crossing law. 

Interlocking Devices. 

Chapter 466 of the New York Laws of 1898, amends 
section 36 of the railroad law, which enacts that "Locomo- 
tives must stop at grade crossings," by inserting, before the 
last sentence: The board of railroad commissioners may, 
whenever in its judgment the public safety requires the 
erection of interlocking switch and signal devices at points 
where steam and street surface railroads intersect at grade, 
direct the erection of such devices and apportion the ex- 
pense of construction, operation and maintenance thereof, 
between the companies affected thereby. 
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OHIO. 

Cotnpulsory Interlocking. 

Section 3 of the act entitled "An act to protect persons 
and property from danger at grade crossings of one railroad 
over another," etc., which was passed and took effect April 
27, 1896 (92 O. L., pages 315-7; St. Ry. Rev., Feb., 98, page 
88), has been amended in 1898 (93 O. L., 334), so as to read 
as follows: 

"Sec. 3. In case, however, one railroad company or an 
electric railroad company shall hereafter seek to cross at 
grade with its track, or tracks, the track, or tracks, of an- 
other railroad, the railroad company, or the electric railroad 
company, seeking to cross at grade shall be compelled to 
provide interlocking or other safety devices put in to the 
satisfaction of the said commissioner of railroads to pro- 
tect such crossing, and to pay all costs of such appliances, 
together with the expense of putting them in. The future 
maintenance and operation thereof shall be equally appor- 
tioned between the two or more roads by the said commis- 
sioner of railroads and telegraphs ; provided this act shall not 
apply to crossings of side tracks only." 

The principal changes made are in providing for the 
possible use of "other safety devices," instead of perenlp- 
torily compelling interlocking the crossing, and in making 
the future maintenance and operation to be "equally ap- 
portioned" between the roads, instead of leaving that ex- 
pense to be borne entirely by the one company. 

Wires Over Steam Railroads. 

An 1898 act, entitled "An act for the better protection 
of trainmen employed on steam railroads" (93 O. L., 154), 
provides : "That hereafter all telegraph, telephone, electric 
light or other wires of any kind constructed over the line of 
any steam railroad within the state of Ohio shall be put 
up on good, substantial poles of a size not less than 12 inches 



STREET RAILWAY LAW. 251 

in diameter at the bottom and not less than six inches in 
diameter at the top, and that they be set in the earth not 
less than one-sixth of their length and well tamped. Double 
cross-arms shall be used in all cases and all wires shall be 
insulated with glass or porcelain insulators, and securely 
fastened to both cross-arms. All wires to clear the top of 
the rails at least 25 feet, except in cases of trolley wire 
crossings, when such height, as may be agreed upon, is ap- 
proved by the commissioner of railroads and telegraphs 
shall govern. When there is side-strain, poles shall be well 
guyed or braced." 

It is made the duty of the said commissioner to see that 
the provisions of this act are enforced, and he is empow- 
ered to cause the removal of any wires hereafter con- 
structed over any railroad within the state of Ohio not con- 
structed according to the provisions of this act. 

Leasing or Purchasing Power. 

House Bill No. i, passed January 20, 1898 (93 O. L., 3, 
4), repealed section 2S05d of the Revised Statutes of Ohio 
as enacted April 22, 1896 (92 O. L., 278, 9), which latter 
related to "Agreements as to terms and conditions of grants 
in case of lease, purchase, consolidation, etc. ;" "Fifty-year 
grant in lieu of foregoing," and "Municipal power as to 
rates and other terms and conditions." 

Senate Bill No. 25, passed April 23, 1898 (93 O. I.,., 214, 
5), amends section 2505a of the Revised Statutes of Ohio, 
as enacted April 22, 1896 (O. L., 277), granting "Power to 
lease or purchase, to let or sell, to enter into beneficial ar- 
rangement, to purchase stock, etc." 

The 1896 enactment began: "Any corporation or com- 
pany organized for street railway purposes may lease or 
purchase any street railroad -or street railroads, or railroad 
operated as a street railroad, by electric (cable or other rapid 
transit motive) power, or inclined plane railroad or rail- 
roads," etc. The 1898 substitute begins : "Any corporation 
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or company organized for street railway purposes may lease 
or purchase any street railroad, or street railroads, or railroad 
operated as a street railroad (and) by electric power or in- 
clined plane railroad or railroads," etc. The differences 
between the two will be found in the words which have 
here been enclosed in parentheses. 

The 1896 enactment ended with the words: "And any 
such corporation or company may purchase and own all or 
any part of the capital stock of any such corporation or 
company in this or adjoining states, whose lines or author- 
ized lines of road intersect or connect, with the route or 
lines of the corporation or company making such pur- 
chase." The 1898 amendment drops that, and has, instead, 
this : "Provided, that, whenever any such lease or purchase 
is made as herein provided, there shall be no increase of 
■the existing rates of fare by reason of such lease or pur- 
chase, nor shall any fare be charged upon any of the sep- 
arate routes so leased or purchased in excess of the fare 
charged over such separate routes prior to the lease or pur- 
chase thereof, and provided that when any such lease or 
purchase is made as herein provided, the fare charged for one 
continuous route or ride in the same general direction 
over all such leased or purchased lines within any municipal 
corporation shall not exceed the maximum fare charged 
over any one of said lines prior to such lease or purchase." 

Light and Power Houses. 

Senate Bill No. 482, passed April 19, 1898 (93 O. L., 139, 
40), provides that section 25oSe be enacted as supplemen- 
tary to section 2505a of the Revised Statutes of the state of 
Ohio, as amended April 22, 1896, as hereinafter set forth, to 
wit: 

"Sec. 2505e. Any corporation or company maintaining 
and operating a street railroad may lease or purchase all 
the property, real, personal and mixed, and all the franchises, 
rights and privileges of any company organized prior to the 
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date of the enactment of this supplementary act, for the 
purpose of supplying electricity for power and light pur- 
poses, or which has been engaged in such business in whole 
or in part in any city within this state, the latter being 
hereby vested with corresponding power to let or sell, upon 
such terms and conditions as may be agreed upon between 
the corporation and company. No such lease or purchase 
shall be perfected until a meeting of the stockholders of 
each of the companies has been called for that purpose by 
the directors thereof, on thirty (30) days' notice to each 
stockholder at such time and place and in such manner as 
's provided for the annual meetings of tEe companies and the 
holders of at least two-thirds of the stock of each company 
in person or by proxy, at such meeting, or at any properly 
adjourned meeting assent thereto. Provided, that any stock- 
holder who refuses to assent to such lease or sale and so 
signifies by notice in writing to the lessee or purchaser with- 
in ninety (90) days thereafter, shall be entitled to demand 
and receive compensation in the manner provided for the 
compensation of stockholders in section 3302, 3303 and 3304 
of the Revised Statutes, and the said sections are adopted 
and made a part of the section. Any such company so 
leasing or purchasing the property, rights and franchises 
of an electric light and power company shall have all the 
rights, power and authority that electric light and power 
companies now have, or may hereafter have, by the stat- 
utes of this state, but the liability of any electric light and 
power company shall in no manner be affected by its lease or 
sale as herein provided." 

VIRGINIA. 
Use of Vestibule Fronts. 

Chapter 181 of the Acts of Assembly of the State of 
Virginia of 1898 provides that all city and street passenger 
railway companies be, and are, required to use vestibule 
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fronts on all cars run, manipulated or transported by them 
on their lines during the months of December, January, 
February and March of each year ; provided, that said com- 
panies shall not be required to close the side of said vesti- 
bules, and any street railway company refusing or failing 
to comply with said requirement shall be subject to a fine 
of not less than ten dollars or more than one hundred dollars 
for each offense; provided, that the provisions of this act 
shall not apply to the street railway lines of the city of 
Petersburg. 

Street Railways in Public Highways. 

Extract from Report Of Secretary of Massachusetts Com- 
mittee — Effect Upon Density of Urban Population — Lo- 
cations in Public Highways — Maximum Life of Fran- 
chises in Different Jurisdictions — Method of Forming 
Company and Securing Location in the Street in America 
and in Europe. 

Since i88;z the relations existing between the railways and 
the municipalities and the railways and the public have 
changed with ^eat rapidity. Formerly the street car was a 
small affair, drawn by one or two horses, moving at a speed 
of not to exceed eight or ten miles an hour; now we have 
large cars, moving at high rates of speed, often exceeding 
25 miles an hour when away from the crowded streets of the 
city. The most important result of the introduction of 
electricity as a motive power was undoubtedly this increase 
in- speed, which led directly to a great increase in the area 
served within a given time. It may be assumed that one 
hour represents the limit to which people are restricted as 
the time to be spent on the journey from house to work; 
that is, the limit of the availability of the suburban district 
as a place of residence. A street car drawn by horses mov- 
ing at the rate of eight miles per hour could serve an area of 
200 square miles, within which people might reach the cen- 
ter of a district by one hour's travel. With electric power 
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and the speed of the cars reaching an average of 15 miles 
an hour the area which can be served within an hour's jo.ur- 
ney from the central point reaches 700 square miles, or 
three and one-half times as great as was the case when 
horses were employed. 

The spread of population due to this increased speed 
of transit has been very marked, and many benefits accrue 
therefrom. Instead of being obliged to reside within limited 
areas, where land is expensive, and rents consequently high, 
the population may be spread out into districts where land 
■is of less value, and where each house may stand detached 
from its neighbors. This spread of population over a larger 
area is also a great advantage to the street railways; for, 
when people lived within limited urban areas the majority 
of them were able to walk to and from their work, but now 
the railways obtain a steady patronage from those who de- 
sire to live outside of the heart of the cities beyond walking 
distance, and must therefore use the railway cars at least 
twice in each day. Another class which benefits greatly by 
rapid street car service is the land owner, who finds his 
fields commanding prices greatly in excess of any which 
could be obtained for them for agricultural purposes. 

As time went on, these suburban street railways were ex- 
tended; lines starting from different centers of population 
were connected, and in this way the interurban lines were 
created. These lines, giving frequent and rapid service be- 
tween the cities and towns, hold a position in the transporta- 
tion of passengers similar to, but yet different from, that of 
the steam railroads. They operate single crews at frequent 
intervals, making stops at any point at which a passenger 
wishes to get off or on, and serve more conveniently those 
people living along the main highways in which such cars 
are run than do the cars of the steam railroads. On the 
other hand, the speed being less than that of the steam 
railroad and the number of stops very much greater, the 
time consumed in the journey is often excessive ; and a nat- 
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ural limitation is placed on the use of street railways by those 
whose time is more valuable than the increased convenience 
due to ready accessibility. 

On the street railways the rates of fare are generally 
lower than on the steam roads for the same distance, since 
street railway rate are not, as a rule, governed by the dis- 
tance run. In the case of suburban and interurban lines rates 
are often established merely by the town boundaries — a 
plan resting on a wholly illogical basis. It may in general 
be said of street railways that their rates of fare provide for 
a long ride for a small cost and a short ride at a relatively 
high cost, while the practice of steam railroads is governed 
by the distance travelled. 

It is undoubtedly true that any passenger carried the full 
distance allowed by a street railway for a 5-cent fare is al- 
ways carried at less than the actual cost to the road, the 
profit coming from those passengers who use the street cars 
as a luxury for a short ride, or from those to whom the sav- 
ing in time in a short ride as compared with walking 
amounts to more than the sum paid. 

Street railway fares in Europe are, on the contrary, based 
on the theory of steam railroads, and the rate is governed 
by the distance traveled. This fundamental difference be- 
tween the basis on which fares are established prevents any 
practical comparison between European and American rates, 
and all such comparisons are of extremely doubtful utility. 

The employment of electrically driven cars in the subur- 
ban and rural districts, running at high rates of speed upon 
country roads, has presented an entirely new set of prob- 
lems for the consideration of the officers of the towns ; and 
it will be generally admitted that they Have not always 
proved themselves capable of dealing with these questions 
to the advantage of all. Sometimes, in their eagerness to 
obtain a railway within the limits of the town, grants of loca- 
tions in the public highways have been given entirely with- 
out adequate protection to the interests of the town, the 
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officials thinking only of the benefits to be derived by the 
people from being placed in close communication with some 
neighboring town or city. Later they see their mistake, and 
try to make up for the error by imposing extra requirements 
whenever locations for extensions are desired. These new 
requirements may place burdens on the roads greater than 
fairness should demand ; but when a road is already estab- 
lished in a portion of the town, it must make its extensions 
oi see some syndicate build competing lines into its territory 
and divide the business. The original road is therefore un- 
able to resist demands which are unjust, but which impose 
light burdens as compared with those imposed by the en- 
trance of a rival, who could jeopardize the whole capital 
originally invested in good faith. Moreover, the increase 
in the business of manufacturing electric appliances and 
the advance in new inventions have, in these lo years of 
electric railway operation, so reduced the cost of all forms 
of apparatus that a road may now be build and equipped 
for very much less than the cost of a road built only seven 
or eight years ago; and a new road can afford to ofifer 
greater inducements to a town than is the case with a road 
which, as a pioneer in the development of the industry, has 
as a part of its capital the cost of the experiments which 
have led to this marked diminution in the cost of all material. 
The older road, burdened with a greater capital charge, has 
not been able to charge off from earnings for depreciation 
amounts equal to the reduction in value of its equipment 
due to wear and tear and to reduction in cost. Most roads 
have attempted to charge off something, but as a rule the 
amount is insufficient to properly cover the depreciation. 

Still worse handicapped is the road which is changed 
from horse to electric power. The entire plant of the horse 
railway has been wiped out, leaving only the real estate and 
the right to use the streets. Horses, cars, tracks, buildings, 
in short, everything has had to be sold as old material, and 
be replaced with new equipment. Expensive machinery 



258 STREET RAILWAY LAW. 

has been installed in power houses, new and heavier rails 
have been laid, and wires and poles erected over the entire 
system. In the cities the demand for the removal of over- 
head wires has compelled in many cases the building of 
expensive underground conduits, through which the feeder 
wires must be taken. The capital represented by the aban- 
doned horse railway system cannot be charged of? at once, 
and the road must drag along, writing off little by little this 
depreciation. 

It is essential to success that low fares be charged for long 
rides, and this policy, demanded by the public, forbids the 
accumulation of any large amount of surplus which might 
be used for depreciation. The general condition of affairs 
today in this commonwealth and in most of the other states 
is this — that, apart from the roads located in the larger 
cities, very few street railways are making a fair return to 
the stockholders, and writing off anything approaching the 
proper amount of depreciation; in other words, the public 
shares with the investor the advantages of the introduction 
of the improved system. 

Much of the friction existing between municipalities and 
street railways arises from the fact that the authorities in 
cities and towns learn that other places, possibly near neigh- 
bors, have obtained more favorable conditions from the rail- 
way than they themselves ; and in our modern interurban 
systems it often happens that grants made by different 
towns to the same road vary in the most essential conditions. 
The law of this commonwealth allows boards of aldermen 
and selectmen to impose restrictions on grants of location ; 
and this word restrictions has been very generally construed 
to mean conditions, and these officers have imposed con- 
ditions and compelled agreements which have in many 
cases exceeded the powers of the city and town, but, "as 
others are always ready to take the grant if refused, the 
municipal authorities have remained unchallenged on this 
point. If the general law had defined accurately what class 
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of restrictions might be imposed by the local authorities 
much trouble would have been avoided. 

So also with the power of revocation. It probably would 
never be used harshly by the local authorities to force any 
railway to remove rails which were serving the public ; but 
since, recently, syndicates and promoters have stood ready 
to intimate to municipal officers the great benefits that might 
accrue to the towns if the grant in some particular street or 
highway should be taken from a road now in operation and 
the same location re-granted to a new road, the danger to 
capital and also to the public becomes great, and the ar- 
bitrary power of revocation probably needs restraint. 

In this country these franchises, or rights to use the pub- 
lic ways, have been granted with great liberality ; and, while 
this system has led to chaos in the legal relations existing 
between municipal corporations and street railways, this 
very freedom has led to an unprecedented tecTmical develop- 
ment. In Europe the careful study of the problem, and 
the rigid restrictions imposed on railways desiring to use 
the streets, have led to very well defined legal relations, but 
have restricted technical development to such a degree that 
it may be said that there scarcely exists in any European 
country a street railway which approaches in its technical 
and commercial methods those of an ordinary American 
city. In England the general law relating to tramways 
has imposed such burdens that no company has felt justified 
in makmg proper extensions ; and we find the development 
of the street railways in London and tne larger provincial 
cities behind that of cities in the'United States with popula- 
tions far smaller than those of these great towns. 

On the continent the matter of grants of location rests on 
yet another basis. It stands purely on a formal contract, con- 
cluded between the municipality and individuals or a com- 
pany. These continental contracts are invariably for a lim- 
ited term of years ; contain elaborate provisions as to all the 
details of building and operating the road ; provide, so far 
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as possible, for all conditions which exist, or for contingen- 
cies which may hereafter arise ; and usually include a clause 
by which, at the expiration of a given term of years, the 
entire property of the company becomes the property of the 
city, sometimes free of cost, but always under conditions 
explicitly laid down in the contract itself. 

Locations in Public Highways. 

The right to use the public highways for the construction 
and maintenance of the tracks of a street railway company 
is commonly spoken of as the franchise of the company. In 
strict legal phraseology this is not a correct name for the 
kind of grant which these companies receive from municipal- 
ities to enable them to carry on their business. The fran- 
chise of a company is the right which it obtains from the 
legislature to be a company, and, speaking accurately, these 
municipal grants are merely licenses to use the surface of 
the highways, granted by the municipalities under author- 
ity conferred on them by the specific action of the legisla- 
ture. 

The use of the term franchise is now so generally under- 
stood to cover these municipal licenses that it will in this sec- 
tion be used in the narrow sense of a grant from a munici- 
pality. 

This permission to use the streets may be, and sometimes 
is, given directly by the legislature to a company, not 
through the intermediary of a municipal corporation. In 
this country a few of the states have required the organiza- 
tion of all street railway companies by special acts of the leg- 
islature, and in such acts it was formerly customary to in- 
clude the grant of the use of the streets. This was the case 
in California, in Delaware, in Connecticut, in Maine, in 
North Carolina, in Oregon and in Vermont. In Connecti- 
cut and in Vermont the law has now been amended so that 
the plans submitted by the railways must be approved by 
the local authorities, and from this decision an appeal may 
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be taken to the courts, or to the Board of Railroad Com- 
missioners. In California local authorities must now sell 
the franchise by public auction. In Delaware all com- 
panies must be incorporated by special charters, and the 
local authorities are, in some cases, given a slight degree 
of control over the streets. In Oregon variations are to be 
found in the charters of the cities, some of which have 
power to control their streets, while others have never re- 
ceived the requisite authority from the legislature. 

These grants of power made directly by the legislature 
have sometimes been for an indefinite period, and have not 
contained any reservation of the power to amend or altar the 
conditions. Few street lailway charters exist in this form, 
since nearly all have been granted since 1850 ; and the prin- 
ciple of the Dartmouth College case — that a charter is a con- 
tract beyond the power of the legislature to amend, unless 
such power has been reserved by the terms of the original 
grant — has been recognized so universally that it may be 
said that in practically every case the power to amend, an- 
nul or repeal at the will of the legislature has been inserted 
in the charters. A more common practice than that of 
granting charters to companies of any kind for unlimited 
terms, reserving the power to amend or repeal, has been 
their creation for a term of years. In the newer states, whose 
constitutions are elaborate in form, containing many pro- 
visions relating to matters which in the days of the earlier 
constitutions were considered to be proper subjects for stat- 
utory legislation, not for the constitution, this limitation as 
to time is found in the constitution. 

The length of time for which a charter may be granted 
varies greatly in different states, and run from 20 to 99 
years. Even in those cases where the life of the charter 
is limited, either by constitutional provision or by statute, 
the power to amend or repeal is almost invariably retained 
by the insertion of a special clause reserving this power 
to the state. 
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Far more numerous, however, are those cases in which the 
legislature, instead of directly exerting its powers of control 
over highways, has delegated these powers to the local au- 
thorities ; and, either in the charters incorporating the mu- 
nicipalities or in the charters incorporating the street 
railway companies, power has been given to the local 
authorities to grant or withhold their consent to the use 
of the streets for the purpose of laying tracks. In some of 
the more modern constitutions this power of regulation has 
been granted by the local authorities by the constitution. 

The grant by the local authorities may be for an in- 
definite period, and their power may be confined simply to 
refusal or consent. In such cases as, for example, in Con- 
necticut, power is given to the railway to appeal from the 
decision of the local authorities to the courts ; but in the 
great majority of the states these franchises are granted 
by the municipal authorities for a term of years, the maxi- 
mum term being sometimes fixed by statute and some- 
times by the municipal charter. The tendency seems to be 
towards grants for short terms wherever such limitations are 
fixed. 

Wyoming has restricted the powers of the cities to grant- 
ing locations for a length of time not greater than lo years. 
In other states the terms vary up to a maximum of 99 years. 

The table shows the maximum periods for which such 
franchises may be granted in the several states. Except in 
cases where the statute makes the time during which the 
grant in the states may be made less than the life of the 
company, these periods show the limit of the charter : 

MAXIMUM TERMS OF FRANCHISES." 



Alabama 25 years. 

Arkansas no limit. 

Arizona sp years. 

California^ SO years. 

Colorado" 2$ years. 

Connecticut no limit. 



Delaware no limit 

District of Columbia. .. .no limit. 

Florida- no limit. 

Georgia'' 30 years. 

Illinois 50 years. 

Indiana 25 years. 
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Iowa 25 years. 

Kansas 20 years. 

Kentucky 50 years. 

Louisiana 99 years 

Maine no limit. 

Maryland 40 years. 

Massachusetts no limit. 

Michigan 30 years. 

Minnesota so years. 

Mississippi 99 years. 

Missouri' .50 years. 

Montana 20 years. 

Nebraska" no limit. 

Nevada no limit. 

New Hampshire no limit. 

New Jersey no limit. 

New Mexico 50 years. 

New York" no limit. 



North Carolina '. . .60 years. 

North Dakota no limit. 

Ohio' 2S years. 

Oklahoma 20 years. 

Oregon* no limit. 

Pennsylvania no limit. 

Rhode Island" no limit. 

South Carolina .no limit. 

South Dakota 20 years. 

Tennessee no limit. 

Texas" 50 years. 

Utah so years. 

Vermont no limit. 

Virginia - no limit. 

Washington 50 years. 

West Virginia 50 years. 

Wisconsin no limit. 

Wyoming 10 years. 



' Sacramento is limited by the city charter to granting a twenty- 
five year term. 

' Denver is limited to making a grant for twenty years. 

' Special charters are often granted for fifty years. 

" Unless specified in the charter, may only be for twenty years. 

° Omaha has an exclusive grant for fifty years. 

° The Greater New York charter limits such grants to twenty- 
five years, and allows a renewal for twenty-five years more. 

' An extension is allowed for fifty years. 

' Some city charters provide for a limitation. 

° May be made exclusive for a term of twenty-five years. 
" If not specified in the charter, granted for twenty years only. 



In Louisiana an agreement may be made either by a no- 
tarial contract or by ordinance; and if this ordinance has 
been accepted by the company, it becomes a vaHd contract, 
and may not be interfered with. 

It must be understood that in very .many cases the mu- 
nicipal authorities have assumed the power, even when 
not specially granted, to limit the duration of franchises in 
the streets to shorter terms than those expressed in the 
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above tabulation. In Massachusetts a form of grant exists 
which allows revocation at the will of the local authorities. 

Such municipalities have incorporated provisions in their 
grants, the violation of which void the franchise; and in 
nearly every state, either by general statutory provision or 
by conditions inserted in the grant from the local authorities, 
it is provided that the disuse of a track for a period of time, 
varying from three months to a year, annuls the right to 
maintain the track in that street, and it may be ordered im- 
mediately removed at the expense of the company. There 
is often a provision that, if work is not begun within a cer- 
tain time after the grant has been made, the permission be- 
comes null and void. This clause, which has been intro- 
duced in several states, is for the purpose of preventing 
companies from obtaining charters under which they never 
intend to build but merely desire to hold rights in the 
streets for the purposes of sale to some other company. 

In many states the consent of a majority of the abtitters, 
either in front feet or in value, along the line of the pro- 
posed railway is requisite before the municipal authorities 
can grant permission to lay the tracks. 

In Illinois and South Dakota this statute takes a some- 
what different form from that in other states. In these states 
the consent must be in the form of a petition addressed to 
the municipal authorities, asking that a company be allowed 
to lay a railway through that street. 

In the other states it is a consent on the part of the pro- 
prietors, given in writing. Those states in which such pro- 
visions exist in the statutes are Colorado, Kansas, New Jer- 
sey, New York, Nebraska, and New Mexico. 

The general plan under which an American street railway 
company obtains its corporate existence and its franchise in 
the streets is as follows: A number of persons meet to- 
gether and organize a company, which then takes steps to 
obtain its charter. This charter is obtained from the state, 
either under the provisions of a general law which authorizes 
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some state official to issue a charter when certain preHm- 
inary steps in the organization have been taken, or under 
a special act of the legislature. When the charter has 
been obtained the company is legally complete, and may 
elect its officers, pay its capital, build its road, and do busi- 
ness under its corporate franchise; but before the road is 
built and operated the company must obtain its municipal 
franchise, and this grant fixing the conditions for the use of 
the streets must as a rule be accepted in writing by the com- 
pany. This permission, which is usually granted in a city 
by the board of aldermen, is often carefully drawn up, and 
as a rule contains many conditions. The municipality has 
been given the right to regulate the use of the streets, and 
this right it exerts to the fullest degree; many times re- 
strictions are inserted beyond the power of the road to ful- 
fil. The promoters of the road are in most cases ready to 
accept almost any condition in order to get the chance to 
build, relying upon the probability of fiinding purchasers for 
their shares and bonds, and planning to get their profit out 
of this transaction rather than from the operation of the 
road. In this way much of the surplus capital found in some 
of our roads has been brought in ; it was issued merely to 
enable a profit to be made by the original promoters, not to 
represent the cost of the road. Examples may be found 
where the total cost of the plant is represented by the bonds 
issued, and the stock stands for nothing. 

In Massachusetts there has been for some years a strict 
supervision in regard to the issue of shares and bonds, and 
restrictions often considered burdensome by promoters have 
been imposed by the Commonwealth. Capital may now only 
be issued by permission of the Board of Railroad Commis- 
sioners, and must not exceed the amount of the actual prop- 
erty of the road. If a floating debt has been created, this 
must be represented by property before stock or bonds may 
be issued to pay off the debt. The Board has established a 
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uniform system of accounts, and has power to compel the 
roads to conform to this. 

The municipalities in making their grants have often in- 
serted a great variety of conditions, but these, being in a 
large measure indirect forms of taxation, will be considered 
under that head. 

The above briefly summarizes the methods employed in 
the United States ; but in Europe entirely different methods 
exist, and these may be divided into two groups, that of 
contract and that of municipal ownership. In continental 
countries roads almost invariable have their rights estab- 
lished by the terms of a definite contract between the mu- 
nicipality and the company, and in England, and to a slight 
extent on the continent, may be found municipalities which 
have built or purchased the street railways within their 
limits. 

Considering first those roads established under definite 
contract, we find very elaborate agreements existing, under 
which the rights and powers of each party are set forth 
explicitly. In Germany, where the system of contract is uni- 
versal, these contracts or concessions enter not only into the 
question of the legal relations of the roads and the mu- 
nicipalities, and define carefully the interests of each in the 
surface of the streets, but prescribe, often at great length, 
all the details of the management of the road, specify the 
number of trips to be run, the rates to be charged for 
fares, the hours of labor, the dimensions of the cars, and 
even the kind of uniforms to be worn by the employes. 
These contracts are always drawn for a fixed term ; and one 
point which is given especial attention concerns the condi- 
tion of affairs at the expiration of the contract — a subject 
upon which almost all of the limited franchises granted in 
the United States are absolutely silent. These European 
concessions specify the amount to be set aside tor the amor- 
tization and redemption of capital, specify what shall be done 
in the way of repairs and maintenance, declare what exten- 
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sions, usually naming the streets, shall be built from year 
to year, and provide at the expiration of the concession 
either for the free transfer to the municipality of all the 
property of the company, or else provide specifically the 
conditions and the valuation at which the municipality 
may buy the plant. As a rule, provision is made for the 
amortization or repayment of the larger part of the share 
capital, so that at the termination of the concession the 
stockholders may receive from the sinking fund thus estab- 
lished and from the payment made by the city for the road, 
the full amount originally invested. 

Competition between the firms supplying electric machin- 
ery has become, especially in Germany, very sharp, and in 
their eagerness to obtain contracts for equipments these 
companies engage in very bitter competition among them- 
selves. Conditions are imposed by the municipalities which 
are extremely burdensome, and which in many cases will 
restrict the earning power of the road to such a degree as 
will make it almost impossible for any considerable amount 
of profit to be realized by operating the railways ; but, in 
order to take the contract for the equipment of the road 
away from some business rival, these conditions are ac- 
cepted, because the contractors do not intend to hold the 
stock of the company, but to place it on the market as soon 
as possible. 

This competition does not afifect the earnings of the 
manufacturing companies, as the reduction in the price of 
machinery brought about by competition does in this coun- 
try, but affects the stockholder who may acquire his stock 
after the road is built. 

The manner of starting a street railway company in a 
German city follows : 

For the formation of a company it is only necessary for a 
group of persons to associate themselves, and after the adop- 
tion of by-laws register the company and its by-laws with a 
government officer. Such a company or an individual must 
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then obtain permission to use the streets, and on this point 
the law varies somewhat in different parts of the empire. 
In Prussia it is governed by a general Prussian statute ; in 
Saxony, by the Saxon code ; in Baden, in the Pfalz, in the 
Rhine Provinces and Rhenish Hesse, by the French code 
(Code Napoleon); and in the remainder of Germany, by 
the common law, which is based on Roman law; but, in 
general, permission to use the streets must be obtained 
from the local authorities, who by law are the owners of the 
streets. 

It is contrary to both the Imperial code and the codes 
of the different states to allow the formation of companies by 
special charters. The police authorities must first approve 
the permission to use the streets, and this permission suffices 
if the cars are to be drawn by horses ; but in the event of the 
use of mechanical power of any kind, the state railroad au- 
thorities must act with the police authorities. After this 
approval has been obtained, the consent of the authorities 
in control of the streets must be had. 

All details in relation to the operation of the road, so far 
as they concern public safety and health, are in the hands 
of the police, who also, under the terms of the concessions, 
have the power to see that the contract requirements are 
lived up to by the road. 

The present development of the street railway system in 
Germany has led the principal cities which now have street 
railways to desire the conversion of horse traction into elec- 
tric traction and many smaller places which have never pos- 
sessed a street railway have decided that they would like to 
have one within their boundaries. Under these conditions 
they let it be known that such a change is desired, and ne- 
gotiations are begun with some manufacturing firm to build 
and equip an electric road. After a great many provisional 
contracts have been submitted, an agreement is finally 
reached, embodying the conditions agreed upon. The 
manufacturing company then enters into an agreement 
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with some great banking house, which undertakes to finance 
the enterprise. A stock company is formed, the stock sold 
to investors, and the bank and the manufacturers are soon 
out of any interest in the company, and both have made 
their profit — one from the machinery it furnishes, the other 
from its commissions for placing the stock. 

In France the construction of street railways is governed 
by the law of June ii, 1880, which allows the building 
of railways with the consent of the local authorities in the 
towns ; or, in the case of the national and departmental 
roads, with that of the state or department. 

France has a very elaborate system of public ways, main- 
tained partly by the towns, partly by the departments and 
partly by the general government. The main thoroughfares 
of travel between the large places are known as national 
roads, and are built and maintained by the general govern- 
ment ; the roaas connecting the principal places in a depart- 
ment are known as departmental roads, and are maintained 
by the departments. Between the smaller places, and acting 
as feeders to the national and departmental roads, there 
exists a system known as vicinal roads, and these are sup- 
ported by the communes, with aid from the general gov- 
ernment. 

The law nas annexed it to a type of contract, and all 
contracts must, so far as practicable, conform to this type, 
and the operation of the railway must be governed by the 
terms of the contract. 

By later decrees of the Council of State very elaborate 
conditions are laid down as to the methods of construction 
and operation of railways, and powers are given to the 
police for their regulation. 

In the concessions a provision is always inserted allow- 
ing the government to purchase the rights of the conces- 
sionaire at any time, and the conditions are laid down un- 
der which this purchase may be completed. 
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All contracts may be completed by the Minister of Pub- 
lic Works. 

In Belgium, street railways are governed by the law of 
July 9, 1875, which in its essential features is the same as the 
French law of 1880, and contains the same provisions relat- 
ing to the different classes of roads. 

In Holland the general law of 1887 permits the making 
of concessions by the local authorities, and require their 
approval by the provincial authorities'. 

In Italy, the law of Dec. 27, 1896, relative to the intro- 
duction of mechanical traction on street railways, provides 
for the making of contracts for a period not longer than 
sixty years, and in general follows the same line as that of 
France. 

In England, street railways are established under the 
terms of the tramways act of 1870, the principal provisions 
of which are : 

A provisional order may be obtained from the Board of 
Trade,* either by a local authority or by a company, and this 
provisional order may cover more than one district. If the 
consent of the districts within which two-thirds of the length 
of the line is located has been given, the Board of Trade 
may make an order covering all the districts, although some 
may have refused their consent. 

Provisions are made for the position of the road in the 
street and for the rate of tolls to be charged. This pro- 
visional order rnust be confirmed by an act of Parliament 
within two years. The Board of Trade is given authority 
to revoke, amend, extend or vary the provisional order, and 
this action must have the same confirmation by Parliament. 

The work must be begun within one year and completed 



*The Board of Trade in £iigrlatid exercises general supervision over all the 
public service corporations, and consists of a president, who is generally a mem- 
ber of the cabinet, a parliamentary secretary and a permanent secretary, besides 
five assistant secretaries, each of whom has charge of some especial department. 
The Board has a very wide jurisdiction over commercial, marine and transpor- 
tation matters. 
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within two years, or the powers given will lapse, but the 
Board of Trade may extend the time. In the event of a 
lapse, whatever road has been built is to be regarded as a 
tramway. A tramway built by a local authority may be 
leased for operation, or it may be left open for the use of the 
public and tolls may be collected for this use, but no local 
authority can be authorized by anything except a special 
act of Parliament to operate a tramway. A lease made by 
a local authority which has built a road shall not be made 
for a longer term than twenty-one years, and non-use of the 
tracks for three months breaks any lease made under this 
authority. 

Clauses are to be inserted in the provisional order in 
relation to the gage of the track, the manner of construc- 
tion, the authority to open the highway, the repair and 
maintenance of the space between the tracks and i8 in. on 
each side ; and this work, if not properly done, may be 
done by the highway authorities and charged to the com- 
pany. Provisions are made for the protection of under- 
ground work in the streets, and authority is given to the 
owners of this underground work to interfere with the 
operation of the tramway for the purpose of repairs. Notice 
must, however, be given to the tramway company of such 
intended repairs, and any extra expense due to the location 
of the tramway in the streets must be paid by the tramway 
company. 

Carriages with flanged wheels may be used, and those of 
the company or the lessee shall be t^e only carriages with 
flanged wheels which may use the tracks, unless specially 
provided for. These carriages must not extend more than 
II in. beyond the wheels. 

After the tramway has been open for three years, 20 rate 
payers of the local authorities may petition the Board of 
Trade, stating "that the public are deprived of the full benefit 
of the road, and, after a hearing, the Board of Trade may 
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grant licenses to others to use the tracks with carriages ap- 
proved by the Board under these conditions : 

(i) The hcense shall be for not less than one nor more 
than three years, renewable by the Board. (2) The license 
shall be to use the whole or part of the tramway. (3) The 
license shall direct the number of carriages to be run, the 
mode and times. (4) The license shall specify the tolls to be 
paid for the use of the tramway. (5) The license shall al- 
low one person to be authorized by the promotors to ride 
free on each car. (6) The Board of Trade may at any time 
revoke, alter or modify a license, for good cause shown. 

If a tramway be disused for three months, the tracks 
may be ordered removed at the cost of the company. 

If a company becomes insolvent, the Board of Trade may 
order the removal of the tracks, unless the same are bought 
by the local authorities. 

Provision is made for a compulsory sale to the local 
authorities at the expiration of a period of 21 years from the 
time of opening the road ; and if no advantage is taken of 
the option at that time, no further action can be taken 
for seven years. The action of the local authorities must 
be by a majority vote in a meeting at which two-thirds of 
the total number of members are present, and one month's 
notice must be given of the intention to purchase the road. 

With the consent of the Board of Trade, a sale of the road 
may be made by agreement at any time after six months 
from the opening of the road for operation. 

Under these clauses several municipalities have acquired 
the ownership of the roads within their limits by purchase, 
while others have built roads under the authority given in 
the first part of the act. 

The local authorities may make by-laws to regulate the 
rate of speed, the distance apart of the cars, the stopping 
of the cars, and the traffic on the road where the tramway 
is laid ; and the company may make regulations, by by-laws. 
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in relation to nuisances, and these by-laws may impose pen- 
alties, but must have the approval of the Board of Trade. 

Penalties are laid down in the general law for obstruc- 
tion to the laying out of the tramway, for obstruction to the 
operation of the road and for evasion of fare. 

Power is reserved to. the local authorities to widen and 
alter roads in which tramways are laid, and the public is 
given full right to use the tracks with carriages without 
flanged wheels. 

The local police are authorized to regulate the traffic. 

The section of the act which provides, that at the expira- 
tion of 21 years from the date of a road's beginning opera- 
tion the local authorities may compel the sale to themselves 
of the plant of the company, contains these words : "upon 
terms of paying the then value (exclusive of any allowance 
for past or future profits of the undertaking, or any com- 
pensation or compulsory sale or other consideration what- 
soever) of the tramway, and all lands, buildings, works, ma- 
terials and plant of the promoters suitable to and used by 
. them for the purposes of their undertaking within such 
district, such value to be in case of difference to be deter- 
mined by an engineer or other fit person nominated by the 
Board of Trade on the application of either party." 

The interpretation of this purchase clause has been sub- 
mitted to judicial determination by the highest court un- 
der the following circumstances: The London County 
Council gave notice to the London Street Tramways Com- 
pany of an intention to acquire its road, and an arbitrator 
was appointed, who, in his findings, determined that this 
clause meant the replaceable value of the tracks and prop- 
erty of the company, less a proper charge for depreciation. 
The company maintained that its property should be treated 
as that of a going concern, and should be valued at what 
it was worth for the purposes or rental, and appealed the 
case. 

The decision of the arbitrator was revised and remanded 
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by the Divisional Court of the Queen's Bench, but the 
Queen's Bench Appeal Court, on the appeal of the County 
Council, sustained the arbitrator. (Law Reports (1894), 2 
Q. B., 189.) 

About the same time the city of Edinburgh desired to 
take over the tramways in that city, and these two cases 
were taken to the House of Lords for the determination of 
the meaning of the word used in this section. (Edinburgh : 
— Law Reports (1894), A. C. 456; London: — Law Reports 
(1894), A. C, 489.) 

The decision of the House of Lords, one justice dissent- 
ing, is given mainly on the grounds that, the words "exclu- 
sive of any allowance for past or future profits" preclude the 
consideration of the question of rental value, since rental 
value can only be determined from the amount of the profits, 
and, as profits from their very nature must be the result of 
past operations, there cannot therefore be any such thing 
as present profits. The court, however, considers that the 
intention of the act is plainly to consider the value of the 
tracks in their place in the street and as adapted for the 
purposes of the road — not merely as old material. 

Since this decision was rendered another case has been 
passed upon by the lower courts, and on this appeal to the 
House of Lords is now pending. 

Municipal ownership of tracks may, as provided in the 
tramwaysact of 1870, exist without municipal operation; and 
such is the present condition in many English cities. In 
London the County Council, after acquiring the tracks and 
fixed property of the London Street Tramways Company 
and the North Metropolitan Company, has leased both to 
the latter company. 

A portion of the line of the London Street Tramways 
Company was acquired by the County Council in 1895, and 
was leased back to that company at a fixed rental. A prop- 
osition was afterwards made by the North Metropolitan 
Company to sell its tracks within the county to the County 
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Council, and to take a lease of the whole, both of its original 
tracks and those of the London Company, for 21 years, for 
a fixed rental of £45,000 a year, and 5 per cent of the increase 
in gross receipts, from the existing lines of the two com- 
panies, both within and outside the county, over the gross 
receipts for the year 1895 This proposal was not accepted, 
but eventually a lease was made for 14 years, at £45,000 
fixed rent, and 12^ per- cent of the increase in gross 
receipts. 

Any extensions were to be built by the County Council, 
and the company was to operate these and pay 6j^ per cent 
on the outlay of fresh capital. 

An agreement was also made that the County Council 
should purchase the buildings, and lease them to the com- 
pany, the Council to receive as rent 5 per cent on the cost to 
it of those on freehold land and 6 per cent of those on lease- 
hold land, the Council paying the ground rent. 

If a new system of traction should be introduced, the com- 
pany is required to make, at its own expense, a trial on one 
mile to be selected by the Council, and if the experiment 
prove successful the initial cost will be repaid to the com- 
pany. When such a system has been fully adopted, the 
County Council is to receive the fixed rent, £45,000, 6j4 
per cent on the outlay of fresh capital made by it, and four- 
fifths of any additional profits earned after the shareholders 
shall have received 5 per cent on their then capital. 

Liverpool has just taken possession of its road, the tracks 
of which were owfled by the city ; and Manchester is now be- 
fore Parliament asking authority to operate its cars, the 
tracks there, as in Liverpool, having been the property of the 
city. Glasgow, Sheffield, Nottingham, Leeds and Hud- 
dersfield are some of the larger places which operate their 
street railways, but power to do this has been especially 
conferred on them by act of Parliament. Birmingham and 
Bradford are two of the larger towns where the tracks are 
owned by the city, but are operated by a company. 



PAF(T II. 



SUDDEN AND UNUSUAL APPLICATION OF BRAKE 
IMPORTS NEGLIGENCE. 

Bradley v. Second Avenue Railroad Company (N. Y.), 54 N. Y. 
Supp., 256. November 11, 1898. 

This was an action brought to recover damages for the death 
of a passenger alleged to have been caused by the defendant com- 
pany's negligence. At the time the accident occurred, this passen- 
ger was riding upon the front platform of the car, standing behind 
the driver on the right side, with his back against the window, and 
smoking a cigar. When the car reached the place of the accident, 
it was going on a slight downgrade, and gave a sudden jerk, and 
the passenger was thrown over the dashboard, under the wheels of 
the car, and killed. 

Upon the part of the company, it was argued that it was a physi- 
cal impossibility that the accident could have happened if the brake 
were suddenly put on and as quickly let go. But the first appellate 
division of the supreme court of New York holds that this was a 
consideration to be submitted to the jury. They were to judge as to 
whether there was a sufficient interval between the putting on of 
the brake and the release of it to throw the passenger over the 
dashboard. If there was upon the part of the company's driver 
this sudden and unusual application of the brake, by which the pas- 
senger was thrown over the dashboard of the car, the court con- 
tinues, it was incumbent upon the company to excuse this extra- 
ordinary management of the car by showing the existence of some 
emergency which appeared to require such prompt and decisive 
action. 

The court further declares that it could not be held that the mere 
fact that the passenger was standing upon the front platform was, 
as matter of law, conclusive evidence of contributory negligence. 
That, it says, depends upon the circumstances of each individual 
case, and it is a question for the jury to determine whether, from 
the evidence, any reasonable excuse has been offered. In this case, 
it appeared that it was the custom of the company to allow smok- 
ing upon the front platform, and that this passenger was smoking; 
and, the court adds, the jury had a right to consider all these cir- 



280 STREET RAILWAY LAW. 

cumstances, as well as the state of the weather and the condition 
of the streets, in determining the question as to whether the pas- 
senger had been guilty of contributory negligence. 

Upon the whole case, the appellate division thinks that the dis- 
missal of the complaint was error. And even if the trial court was 
of the opinion that one of the witnesses had amended his testimony 
to fit the opinion of the general term upon a previous appeal, it 
says that fact would not authorize the court in taking the case 
away from the jury. It was simply a fact to be considered by the 
jury in weighing his evidence. 



NO DAMAGES ALLOWED FOR INJURY TO DRESS 
TORN ON DOOR LATCH OF CAR. 

Atwood v. Metropolitan Street Railway Company (N. Y.), 54 N. 
Y. Supp., 138. November 10, 1898. 

This was an action brought to recover damages for injury to a 
passenger's dress that was caught in the door latch of a car and cut 
or torn. She described the latch or catch as a sort of a hook, 
square looking, worn so that it was bright at the edges, and as 
sharp as a knife. Her sister testified that it was a well worn, very 
sharp catch. 

On the other hand, the conductor who was in charge of the car 
at the time stated that it was a new car, and that the catch used 
upon it was of the same kind as that which was employed on the 
other cars operated by the company, and that there was nothing 
wrong about it. The superintendent of the road and the general 
repair man were also called as witnesses, and they also gave evi- 
dence tending to show that the catch in question was in good or- 
der, and that they knew of no better appliance for the purpose for 
which it was used than the one in question. Besides, there was 
evidence given showing that each car on the line carried an average 
of 500 or 600 passengers per day, and that no accident of the kind 
described here had happened before upon the road. 

Assuming, without deciding, that, when the plaintiff closed her 
proofs, there was enough to make out a prima facie case in her 
favor, still, the appellate division of the supreme court of New 
York says, it was for the court, as the trior of the facts, upon a 
consideration of all the proofs, to determine what the condition. 
of the catch was, and whether it was such as to have made it the 
duty of the company, in the exercise of proper care, to discover and 
repair the defect. It certainly cannot be said, declares the court, 
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that the case was one in which no issue of fact arose, and that the 
company was guilty of negligence as a matter of law. And to this 
it adds that, in its opinion, in rendering judgment for the com- 
pany, the trial justice had rightly found the facts in its favor, and 
that therefore the judgment should not be disturbed. 



RIGHT TO RELY UPON STATEMENTS AS TO EARN- 
INGS OF ROADS. 

Old Colony Trust Company v. Dubuque Light & Traction Com- 
pany (U. S. C. C), 89 Fed. Rep., 794. October 28, 1898. 

The foreclosure of a trust deed on what had been two distinct 
Jines of street railway met with opposition in this case by parties 
who had practicaliy owned one of the lines intervening and settini? 
up that they had been induced to transfer that line and join in a con- 
solidation scheme through alleged false statements of a heavy cred- 
itor of the company operating the other line, one of such state 
ments being that the net earnings of this latter line, while in the 
hands of a receiver, had been sufficient to pay one year's interest, 
at 6 per cent, on $300,000. 

But this was met by the argument that the statements referrcl to 
were of the nature of mere puffing, or trade talk, upon which the 
interveners were not entitled to rely as being anything more than 
a mere expression of opinion, and, further, that the interveners 
should not have relied thereon, but for their own protection should 
have made inquiry into the facts. 

If the statements made had been with reference to the future 
earnings of the road, to the effect that they would be large enough 
to pay a named interest, the construction sought to be put thereon, 
District Judge Shiras, of the United States circuit court, in Iowa, 
says, might have been admissible. Such, however, not being the 
case, the statement made having reference to the past, not to the 
future, and being a positive averment as to what the earnings of 
the line had been, and not made as the expression of a mere opin- 
ion or hope or belief, either as to the past or future, and having 
been made to impress upon the interveners a fact which, if true, 
must have been of persuasive force in inducing them to agree to a 
combination of the lines, it is held that responsibility therefor could 
not be evaded on the theory that the statement was merely idle puf- 
fing, not intended to be relied upon by the parties to whom it was 
made. 
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Nor is there considered to be any merit in the suggestion that 
the interveners had not the right to rely upon this statement of fact 
thus made to them, because they might, by inquiry on their own 
part, have ascertained virhat the actual fact was in this particular. 
The reason given for this is that had they undertaken to make in- 
quiry about this matter, they would have been compelled to rely 
upon the statements of the parties in charge of the line, and it was 
not to be supposed that it would have been open to them to make a 
search through the books and papers in the company's office in or- 
der to ascertain the facts. 

Likewise, it is held that reliance could be placed upon the state- 
ments of the creditor company as to improvements it intended 
making. 

Finally, it is held that the interveners were entitled to rescind 
the contract and transfer in question, though it was stated to be the 
duty and within the power of the court to mold the final relief grant- 
ed in such form as to meet the exigencies of the case, having due 
regard to the rights of all who might be affected by the decree, 
whether parties to the record or not, and that while granting a de- 
cree of rescission in favor of the interveners, the court might re- 
quire them to take a judgment for the money value of their prop- 
erty, if it appeared that the property itself could not be returned 
without serious injury to other parties, who were not participants 
in the wrong whereby the interveners were induced to enter into 
the rescinded contract. 



FACTS EXCUSING FROM LIABILITY FOR LOOSENED 

RAIL. 

Kelly V. Metropolitan Street Railway Company (N. Y.), 54 N. Y. 
Supp., 173. November 10, 1898. 

A judgment was obtained in this case for injuries caused by a 
loosened or upturnel rail catching a wagon, causing the whifHetree 
to break, and precipitating the man driving in the wagon to the' 
ground. According to the testimony introduced in his behalf, the 
end of one rail, where two rails had been joined, projected 
about six inches upward from the other, and one of the spikes had 
loosened. 

On the other hand, it stood uncontradicted that about 10 minutes 
only before the accident a car passed safely over the alleged de- 
fective rail, that no imperfection was then observable, and that traf- 
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fic in that street was quite heavy at that time of day. There was 
not a particle of evidence introduced to show that the defendant's 
road was either improperly laid, or constructed of poor material; 
nor was it shown that the then condition of the rail was caused by 
one of the company's cars, or was in any wise the result of its acts, 
nor yet that the company's method of inspecting its tracks was not 
the proper one. Proof was also absent of any previous defect, or of 
any circumstances from which, in the opinion of the court, it might 
be inferred that the company had reasonable grounds to apprehend 
danger because of either loose rails or spikes. 

These undisputed facts, the appellate term of the supreme court 
of New York holds, showed an absence of negligence, and rebutted 
the presumption of knowledge which was implied from the exist- 
ence of the defect; and so it reverses the judgment above men- 
tioned, and orders a new trial. 



PRESUMPTION ARISING FROM BREAKING OF TROL- 
LEY WIRES. 

O'Flaherty v. Nassau Electric Railroad Company (N. Y.), 54 N. 
Y. Supp., 96. November 3, 1898. 

A woman was passing along the street, as was lawfully her right, 
when a trolley wire broke, and she was thrown down twice. Wheth- 
er her fall was occasioned by electrical shock, a question raised by 
the company endeavoring to show that she was not in the vicinity 
where the wire grounded, the second appellate division of the su- 
preme court of New York says, was for the jury to determine, 
measurements and statements of witnesses as to particular places 
where the wire struck or remained upon the ground not being 
conclusive. 

The falling of the trolley wire into the street, the court further 
holds, raised a presumption of negligence on the part of the com- 
pany, and, in the absence of contributory negligence, created liabil- 
ity for the injuries sustained, whether the woman received the 
shock by coming into contact with the wire, or whether she occu- 
pied such a position as caused her body to form a circuit through 
which the electricity, flowing from the broken wire, or some part 
of it, passed, unless the company satisfactorily explained the condi- 
tions so as to overcome the presumption of negligence which thus 
arose. And while it is true that injuries arising from fright alone 
do not authorize a recovery of damages, yet, where there is physi- 
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cal injury accompanying fright, the court says that it furnishes 
basis for a recovery of damages, and that here the jury were au- 
thorized to find the existence of electrical shock and fright pro- 
duced by it, the whole causing the woman's present condition. 

But the company insisted that by its proof it successfully met the 
above stated presumption, and established by conclusive evidence 
that it was without fault. In this regard it contended that its evi- 
dence established that it used, in the construction of its trolley wire, 
and the supports for the same, such material as is commonly in use 
for such purpose, and the best which the market afifords; and that 
its method of construction and supports was in accordance with the 
best plan which practical use has demonstrated to be proper. It 
also urged that, in addition to thus establishing the use of proper 
material and care in construction, it had a system of inspection un- 
der which its trolley wire and the supports were carefully exam- 
ined at least once in every four days; and, in addition thereto, that 
the wire which broke, and the supports in connection therewith, 
were inspected the day before the wire broke, and found to be in 
perfect order. 

Unfortunately, however, it seems that the system of inspection 
which the company claimed to have existed rested for its support 
upon the testimony of interested witnesses, charged with the duty 
of discharging this obligation. Under well-settled rule, therefore, 
the court says, this testimony was that of interested persons, who 
had, or might have, a motive for shielding themselves from blame, 
and that under these circumstances their credibility was involved, 
and became a question to be determined by the jury. 

In addition to this, it was disclosed by the testimony that the 
company employed a device called the " breaker system," which, 
when properly constructed, and in proper working order, would 
throw the current off the wire the moment it came into contact 
with the ground. But, upon this testimony, the court says that the 
jury were authorized to find that the automatic device was either 
not properly adjusted, or was not in proper working order; for, 
had it operated properly, the current would have been immediately 
cut off, and thus none passed through the body; whereas it contin- 
ued to escape for a period long enough to twice shock the person. 

Under these circumstances, the court says, the jury were permit- 
ted to find that the condition of the wire and its appliances was not 
consistent with the testimony of the company, and therefrom to 
conclude that the company was guilty of negligence in not dis- 
charging its duty. 
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It follows, therefore, adds the court, that this contention of the 
company may not be sustained, and it affirms a judgment against 
the company. 



SPECIAL RULES FOR GUIDANCE OF MOTORMEN NOT 
EVIDENCE AGAINST COMPANY. 

Isaackson v. Duluth Street Railway Company (Minn.), ^^ N. 
W. Rep., 433. December 20, 1898. 

This was an action at law, brought to recover damages for per- 
sonal injuries received on a street railway track, in a public street. 
Against the company's objection, the trial judge permitted the 
plaintiflf to introduce in evidence a rule adopted by the company 
for its own protection, and the private direction and guidance of its 
motormen. That rule was as follows: "He must keep a sharp look- 
out to avoid running into pedestrians and vehicles, especially at 
cross streets. While the car is in motion, the responsibility for 
safe running rests with him. He will never allow any unauthorized 
person (the conductor is not an authorized person) to use the 
handles. He will be held responsible for any damage arising from 
negligence on his part." In the trial judge's ruling in this matter, 
the supreme court of Minnesota sees reversible error. 

The supreme court says that this rule of the company's was evi- 
dently intended for the guidance of its own motormen and as a 
standard of duty to the company on the part of such motormen. 
Rules may be adopted by the company which impose a higher de- 
gree of care upon its employes than that imposed by the law itself. 
Such rules are meritorious in this: that the stricter the rules are 
against negligence or willful misconduct, they tend to make the 
employe diligent and careful in his management of the car, and 
thus lessen the dangers which result in personal injuries to pas- 
sengers or persons on the track of a railway company. 

Moreover, there was not the slightest evidence here to show that 
the plaintifif knew or relied upon the rule in question. Neither was 
there any evidence showing or tending to show how long this rule 
had been in existence, or of any custom based upon it, and, in the 
absence of knowledge of such custom, the court takes the ground 
that the plaintiff could not have been influenced by it in his conduct 
at the time of the injury. 

The rule itself, continues the supreme court, required a higher 
degree of care on the part of the motorman than the law imposed 
upon the company itself. The plaintiff sued for the violation of 
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duty imposed by law, not for the violation of a special rule about 
which he knew nothing. It was the duty of the company through 
its employes to use ordinary c^re so as not to injure persons law- 
fully on its track, but the rule requiring the motorman to keep a 
sharp lookout to avoid running into pedestrians and vehicles might 
well have been understood by the jury as requiring an extraordi- 
nary degree of care in such case, which is not the law. It is only a 
reasonable degree of care and vigilance of the street-car motoneer 
in watching for persons upon the car track in a public highway that 
is required. 

In still further explanation, the supreme court says that the duty 
of a street car company requires it to exercise the greatest care and 
foresight while operating its road as respects its passengers, but the 
rule is not so strict as to persons upon its right of way, though in 
a public street. It is only guilty of negligence, in respect to this 
class of persons, when it has not used ordinary care, which, of 
course, embraces reasonable attention and caution upon the part of 
the employe operating or controlling the car on its track. Of 
course, it might be liable for wanton injury inflicted upon a pedes- 
trian under certain circumstances. So, too, it is the duty of the 
traveler on a car track in a public street to use ordinary care in 
looking out for an approaching car, and avoid injury, as the latter 
has the right of way. 

A new trial granted. 



AS TO WITNESSES TALKING WITH COUNSEL AND 
BEING PROMISED PAY FOR LOST TIME. 

North Chicago Street Railroad Company v. Anderson (III.), 52 
N. E. Rep. 21. October 24, 1898. Rehearing denied Decem- 
ber 9, 1898. 
The supreme court of Illinois holds that, the trial judge being 
asked to instruct the jury that "the fact that a witness has been 
promised pay for time lost while attending the trial of this case 
does not in any wise tend to impeach his credibility as a witness," 
it was not prejudicial for the judge to modify this by an addition 
advising the jury that they might consider the fact that the witness 
had been promised pay, together with all the other facts in evidence, 
in determining the weight of the testimony of the witness. It 
thinks that this is a matter to be treated much as it would be proper 
to treat the fact that a witness had talked with an attorney repre- 
senting one of the parties in the case. It says that it is perfectly 
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proper for counsel to interview witnesses, but it also holds that 
such tact may be shown and considered by the jury, together with 
all the other facts in evidence in determining the weight of the 
testimony of such witness. 



CAR BARNS AND SWITCHES IN RESIDENCE DIS- 
TRICTS NOT CONSIDERED NUISANCES. 

Romer v. St. Paul City Railway Company (Minn.), "jy N. W. Rep., 
825. January 6, 1899. 

This was an action for damages against the defendant company 
for so maintaining and operating one of its street car barns, and 
switching the cars in and out of it, as to constitute a nuisance, 
whereby the rental value of the plaintiflf's real estate was impaired. 
At the close of the evidence, the trial court directed a verdict for 
the company, and the plaintifif appealed from an order denying his 
motion for a new trial. Now the supreme court of Minnesota af- 
firms that order. 

The supreme court says that the defendant company has for some 
years maintained and operated by public authority a street car sys- 
tem, the motive power of which is electricity, in the city of St. 
Paul. As a necessary incident to such operation, it has maintained 
this car barn in a residence district, for the purpose of storing a 
part of its cars when not in use on the streets. The barn fronts on 
Ramsey street, with its sides abutting on Thompson and Smith 
avenues respectively. It is not authorized to operate its system on 
these avenues, but it has, without any negligence in the premises, 
laid tracks and curves thereon, over which it runs, from early in the 
morning until late at night, its cars to and from the barn. Such 
operation of its cars over such tracks and curves causes loud and 
disagreeable noises, whereby the rest and comfort of the plaintifif 
are disturbed, and the rental value of his real estate abutting on 
the street and avenues is materially reduced. 

The court could find in the city ordinances granting to the com- 
pany the right to operate its street car system no express grant to 
maintain the curves and switches in the avenues in question for the 
purpose of taking its cars in and out of the barn, but it holds that 
the right to do so was given by necessary implication. It says that 
it would be a' very narrow and technical construction of these ordi- 
nances to hold that the company was authorized to lay switches and 
curves for the purpose of getting its cars in and out of its barns 
only on the streets on which it was expressly authorized to operate 
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its Street railway system. And the court maintains that where, as in 
this case, its barn fronts on a street upon which it is authorized to 
and does operate its street railway system, and it is reasonably nec- 
essary to take its cars in and out of the barn from the streets on 
each side of the barn, it has the right, by virtue of the ordinances, 
to do so, although it has no right to operate its electric lines there- 
on. 

In this connection, it may be of importance to note that the court 
says that while it is true that all public grants, unlike private ones, 
are construed strictly and favorably for the grantor, the public, it 
is equally true that where a grant is made for the benefit of the 
grantee, and also for the express accommodation and benefit of the 
public, everything which is reasonably proper and necessary (not 
simply convenient) to effect the essential objects of the grant passes 
by necessary implication, otherwise the purpose of the grant would 
be seriously impaired, if not wholly defeated. And the court recog- 
nizes that it is practically impossible for a street railway company 
to operate its street railway system without car barns in which to 
place its cars when not in use, for it would be intolerable to permit 
them to stand upon the streets, and that the only practical way to 
get the cars in and out of its barns is by the use of the usual motive 
power, and the use of tracks and curves on the streets adjacent to 
the barns. Hence, its decision that the defendant company was 
authorized to lay and operate the tracks and curves on the avenues, 
as above stated. 

This still left the question of whether the loud and disagreeable 
noises occasioned by the running of the company's cars in and out 
of its barns over the curves and switches on the streets at the place 
and at the hours in question, although authorized by the city ordi- 
nances, constituted an actionable nuisance, as to the plaintiflf. The 
answer to this question — there being no negligence in the case — de- 
pended, the court says, on whether the location of the car barn was 
a reasonable and proper one, and whether the use of the streets at 
the times and in the manner they were used by the company in 
running its cars over the curves and switches, whereby the noises 
complained of were produced, was one of the reasonable uses or 
purposes for which the streets were acquired. 

The plaintiff cited and relied on a class of cases to the effect that, 
where a party is carrying on a lawful business on his own land 
without negligence, yet if it is a business which is attended with 
loud and disagreeable noises, or produces noisome smells or nox- 
ious vapors, whereby the property and comfort of those dwelling in 
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the neighborhood are materially injured and disturbed, the business 
is a nuisance per se, that is to say, in itself. Such cases, however, 
the court insists, are not particularly in point; for this is not the 
case of carrying on an offensive trade or business on one's own 
premises which may be carried on at places removed from the oc- 
cupied parts of a city, or beyond its limits. 

The court also maintains that there is a radical difiference be- 
tween an ordinary commercial railway, operated by steam, and a 
surface street railway, operated by electricity, as to the selection of 
its roundhouses and machine shops by the one, and its car barns by 
the other. In each case the selection must be made with reference 
to the rights of the property owners in the neighborhood; also, 
those of the railway company and of the public. The rights and 
conveniences of property owners cannot alone be considered, for 
one living in a city must necessarily submit to the annoyances 
which are incidental to urban life, and individual comfort must in 
many cases yield to the public good. 

Now, the only ground for claiming in this case that the location 
of the car barn was an improper one was that it was in the resi- 
dence portion of the city. But, the court points out, the exclusive 
business of the company is the carrying of passengers within the 
limits of the city and in its streets. Its lines traverse the streets of 
the residence portion of the city. Its business is there. It takes on 
and discharges passengers in all parts of the city. It must have its 
car barn so located that it can promptly get its cars upon its lines 
for the purpose of enabling the people of the city to seasonably get 
from their homes to their respective places of business or labor. It 
cannot locate its barns outside of the city, because it is only author- 
ized to build and operate its lines within the city limits and upon its 
streets; and, if it had the authority to do otherwise, it would be im- 
practicable and detrimental to public interests to do so. Again, if 
it locates its barns at points where there are at present no dwelling 
houses, it is only a matter of time when some property owner will 
be disturbed by the loud and disagreeable noises necessarily oc- 
casioned by taking its cars in and out of the barns. The rights of 
such an owner are the same as those of the plaintiflf. 

The barn in question is only one of five barns located and used 
by the defendant company for the same purpose in different parts 
of the city, and the court holds that, upon the undisputed evidence, 
its location is not an improper or unreasonable one. 

The question, whether the maintenance and use by the company 
of the switches and curves in question were a proper street use, the 
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court says is settled adversely to the plaintiff by previous decisions. 
Such maintenance and use are a necessary incident to the operation 
of its street car system, which derives its business from the streets, 
is intended for the convenience of the travel therein, and is in aid 
of the identical use for which the streets were acquired; hence the 
maintenance and operation of these switches and curves are a 
proper street use, and not an additional burden thereon. 

The discomfort and injury sustained by the plaintiff from the 
loud and disagreeable noises produced by taking the cars of the 
company in and out of its barn over the switches and curves at the 
place and at the times in question, continues the court, are the 
same, except in a greater degree, as are sustained by property own- 
ers at the street corners where its cars are operated over curves. 

And so it holds that the acts of the defendant company com- 
plained of do not constitute a private nuisance for which the plain- 
tiff is entitled to recover damages. 



$15,941.25 FOR A CHILD'S LEG. 

Kalfur V. Broadway Ferry & Metropolitan Avenue Railroad Com- 
pany (N. Y.), 54 N. Y. Supp. 503. November 22, 1898. 
Not being prepared to say that a verdict of $15,941.25 was exces- 
sive compensation for the loss, pain and suffering which had to be 
endured by a boy who was so negligently injured when 18 months 
old that his leg had to be amputated above the knee, the second 
appellate division of the supreme court of New York affirms a judg- 
ment for that amount, entered in behalf of the plaintiff in this case, 
notwithstanding the trial judge evinced the feeling that it was too 
much, and seemed afraid to exercise his discretion to reduce the 
amount. Goodrich, P. J., dissents. 



DENIES DECIDING THAT DERAILMENT OF CAR DOES 
NOT INDICATE NEGLIGENCE. 

Stevenson v. Second Avenue Railroad Company (N. Y.), 54 N. Y. 
Supp. 815. December 9, 1898. 
The first appellate division of the supreme court of New York 
takes up here the suggestion that, contrary to other decisions, it had 
held, in Hastings v. Railroad Company, 7 App.Div.312, 40N.Y. Supp. 
93, that the mere derailment of a street car is not sufKcient proof, 
prima facie, of negligence; and it declares that it did not so decide. 
What was there said in regard to the derailment of a street car, it 
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explains, had reference to the claim made by counsel that the ruling 
in Edgerton v. Railroad Company, 39 N. Y. 227, was applicable, 
namely, that proof that a car left the track is prima facie evidence 
of negligence. Its criticism in the Hastings case, it says, was as to 
the pertinency of the Edgerton case as a controlling authority, and 
what followed was merely to illustrate why the rule as to railroads 
operated by steam should not in every case, and as a matter of law, 
be applied to a street car leaving the track. 



LIABILITY FOR MOTORMAN'S INVITATION TO LEAVE 
CAR BY FRONT DOOR. 

Sowash V. Consolidated Traction Company (Pa.), 41 Atl. Rep. 743. 
November 14 1898. 

Two separate actions were brought against the traction company, 
the plaintiiifs being husband and wife. These two cases were con- 
solidated into one, and tried at the same time and before the same 
jury. There was evidence that the motorman opened the front door 
of the car, and invited Mrs. Sowash to leave (he car from the front 
platform. She testified that she followed his direction, and de- 
scended 10 the ground from the steps of the front platform. That 
ground was broken, and the night was dark, and Mrs. Sowash tes- 
tified that, within a very few steps, she caught her foot in some way, 
and fell to the ground, and sustained her injuries. 

As there was no proof of any contributory negligence on her part, 
the supreme court of Pennsylvania says that if the jury believed her 
story, she was entitled to recover damages, and her husband also. 
The case, it holds, must necessarily have been submitted to the jury, 
and could not have been taken from them without error. So it 
affirms judgments for the plaintiffs. 



BOARDING OF CARS AT PLACES OF OBSTRUCTION. 

Dean v. Third Avenue Railroad Company (N. Y.), 54 N. Y. Supp. 
490. November 22, 1898. 
The second appellate division of the supreme court of New York 
suggests that it would hardly do to hold that the persons operating 
street cars in our great cities are not under some obligation to an- 
ticipate that intending passengers may get on board, or attempt to 
get on board, when the cars are stopped by reason of temporary 
obstructions, or for any other cause, at places where stops are not 
ordinarily made. 
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This was brought out by the contention of counsel that, recog- 
nizing the rule that a street railway company must give an intend- 
ing passenger a reasonable time to board a car, this applies only to 
regular stopping places or crossings, and to cases in which the em- 
ployes of the company have actual notice that there is an intending 
passenger who is attempting to board the car. 

The trial judge had instructed the jury, in substance, that liabil- 
ity might be imputed to the defendant if the conductor, in the exer- 
cise of reasonable care, ought to have seen whether or not any one 
was about to get on the car while it was temporarily stopped by 
reason of the obstruction in front of it, and not have let it start too 
soon for the person, which view the appellate division seems to 
adopt, when it not only refuses the company a new trial but makes 
the intimation above set forth. 



ADMISSIBILITY OF EVIDENCE AS TENDING TO SHOW 
RIGHT TO RIDE ON TRANSFER. 

Woods V. Buffalo Railway Company (N. Y.), 54 N. Y. Supp. 735. 
December 9, 1898. 
In En action brought to recover damages for a personal injury 
alleged to have been inflicted in the ejection of the plaintiff from a 
car for refusal to pay his fare, where the conductor maintained that 
the transfer offered had expired, the fourth appellate division of the 
supreme court of New York holds that it would undoubtedly have 
been competent to prove that the plaintiff told the conductor at the 
time that he took the first passing car after receiving his transfer; 
and if a witness had been produced who knew that fact, it would have 
of a railroad upon a county road within a village, the second appel- 
the plaintiff took the first passing car after receiving his transfer. 
This, it says, would have been competent, as tending to show that 
the plaintiff was acting within his right, and for the purpose of 
showing that the defendant's agent had notice that the plaintiff 
claimed to be acting within his right. But this, the court holds, falls 
far short of rendering it competent for the plaintiff to testify that 
an unknown person standing by told the conductor that the plain- 
tiff took the first passing car, which related to a past transaction. 
This, it maintains, would not be a statement of a third person char- 
acterizing an act occurring at the time, but a statement of an al- 
leged past act, and the defendant would not waive its objection to 
this incompetent evidence by showing that no such statement was 
made by a man sitting or standing near the plaintiff. Moreover, it 
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holds that the evidence would be wholly incompetent as mere hear- 
say. 



PROPERTY RIGHTS IN RIGHTS OF WAY. 

Birmingham Traction Company v. Birmingham Railway & Electric 
Company (Ala.), 24 So. Rep. 368. August 13, 1898. 

The supreme court of Alabama holds that a [street] railroad cor- 
poration, in possession of and owning a right of way, has such prop- 
erty rights and interests that the crossing of it by another [street] 
railroad corporation is the taking of property, within the meaning 
of the state constitution and laws, which require just compensation 
to be paid "before such taking" to the owner, and it insists that the 
payment of the money before the taking is a condition precedent. 

The court further holds that whenever any person, corporation, 
or authority, vested with the power of eminent domain, undertakes 
to exercise such power, by appropriating private property to its 
own use or benefit, without first complying! with the constitution, a 
court of equity has jurisdiction to enjoin such undertaking, until 
compensation has been first paid to the owner, his title or interest 
being admitted or clear, and that without regard to the solvency or 
insolvency of the party or corporation proposing to exercise such 
authority. 

Moreover, the court holds that the refusal of a [street] railroad 
company whose right of way it is wanted to cross to consent to any 
proposition, or agree to any amount, does not authorize another 
street railroad company to proceed across its right of way without 
condemnation proceedings and payment of compensation. 



SUFFICIENT CONSENT TO SUSTAIN RIGHT OF COM- 
MON TRACKAGE. 

Staten Island Midland Railroad Company v. Staten Island Elec- 
tric Railroad Company (N. Y.), 54 N. Y. Supp. 598. Novem- 
ber 22, 1898. 
Assuming that the control which the board of supervisors exer- 
cised over county roads made its consent necessary to the operation 
of a railroad upon a country road within a village, the second appel- 
late division of the supreme court of New York holds that the ac- 
tion of the board in question in adopting a resolution granting a 
franchise to the defendant upon conditions providing for common 
trackage in favor of a connecting company situated like the plaintiff. 
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and the subsequent action of the board in granting to the plaintiff 
authority to construct its railroad to the very head of the street 
where were the tracks of the defendant on which the plaintiff desired 
to exercise the right of common trackage, must be regarded as 
constituting a consent that the plaintiff should operate its line over 
said street. 

Moreover, upon the ground that if the defendant could give its 
consent afterwards, it could give its consent in advance of the con- 
struction of its own line, authorizing another company to operate 
its railroad in a certain street over the same tracks, and that being 
what it deems that the defendant did by entering into a certain con- 
tract and stipulations with the municipal authorities, the court holds 
that the conditions in such contract would not be void but would be 
available to the plaintiff or any other corporation coming within 
the terms of the contract. 



MUST LOOK CAREFULLY AND NOT CARELESSLY FOR 

CARS. 

Jewett V. Paterson Railway Company (N. J.), 41 Atl. Rep. 707. No- 
vember 4, 1898. 

The court of errors and appeals of New Jersey thus summarizes 
this case: The plaintiff, at a little after 9 o'clock on a dark night, 
was approaching on foot a trolley road having a single track, wKich 
he intended to cross. His line of approach was northwesterly, and 
diagonal to the track. When he had somewhat more than 50 feet 
to walk before crossing the track, he saw a car somewhat more than 
250 feet south of the place of crossing. He testified that, when from 
four to six feet distant from the track, he turned his head, looked for 
the car south along the track 75 or 100 feet, and did not see it; that 
he was then going diagonally across; that, the first thing he knew, 
the car was on him, and knocked him down; and that he was about 
the middle of the track when he was struck. The track to the south 
was straight for more than 250 feet, and the view of it -was un- 
obstructed. 

The court holds that facts within the knowledge and observation 
of the plaintiff, who must be assumed to have moved at the rate of 
an ordinary walk, made it probable that the car, coming from a 
quarter towards which his back was partly turned, would be dan- 
gerously near to him before he got across the track; that it was 
therefore his duty to look for the car before he attempted to cross; 
that the car, moving at any rate of speed that was attributable to it 
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under the evidence, must have been so near to the plaintiff, when he 
looked for it before going on the track, that if he had not looked 
carelessly, he would have seen it, and have been warned of immi- 
nent danger; that his failure to receive warning was therefore due to 
his own negligence; and that a nonsuit was properly granted. 



TOO VAGUE AN ACT TO REGULATE GRANTING OF 
FRANCHISES. 

State V. West Side Street Railway Company (Mo.), 47 S. W. Rep. 
959. November 16, 1898. 

The supreme court of Missouri says that the attempt at legisla- 
tion manifested in the Missouri act of April g, 1895, wherein the 
method of granting franchises of many different kinds was sought 
to be regulated by one general provision, is so indefinite and un- 
certain, by reason of the effort to regulate the disposition of a great 
number of franchises by one general rule, that it must hold it in- 
capable of practical operation and enforcement, and, consequently, 
void. 

This act declared that the privilege of constructing railroads, 
street railways, electric light plants, gas works, waterworks, tele- 
graph and telephone lines and extensions thereof, "above, across, 
along, beneath or through any highway, road, avenue, alley, park, 
square, street or other public land" must be sold at public auction 
to the responsible party who would give the largest percentage year- 
ly of the gross receipts derived from such use and occupation. 

It will be seen, at a glance, says the court, that it is utterly im- 
possible to give this act any reasonable or sensible construction as 
applied to railroads. There cannot be any competition, in the very 
nature of the case, for the privilege of constructing and operating 
that part of a continuous line of railroad located within the limits 
of the highway or streets, as distinct from the entire road, which 
may extend over many miles. And much of what is to be said about 
railroads, the court considers, applies with equal force to "exten- 
sions" of street railways, etc. The privilege of making an exten- 
sion can only be conferred upon the owner of that which is to be 
extended. If granted to any one else, it must necessarily be an in- 
dependent enterprise. 

Then, too, the court says, an extension of a street railway gives 
an increased distance over which people may be carried for a single 
fare, and the act, as in case of railroads, gives no rule by which to 
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determine the amount of the gross receipts to be credited to the 
new portion of the line. 

The court further finds an insuperable obstacle in the way of any 
attempt to enforce this act, even as against a new street railway, in 
that it seemed to contemplate that the bid should be a percentage 
only of the receipts derived from the use and occupation of the 
public property, but failed to state how and by whom the proper 
proportion of the gross earnings that should be attributed to such 
use and occupation should be determined. 

Again, the percentage was to be increased in "each period of five 
years" "to correspond with the increase in the value of the land thus 
occupied and used," and the court criticises the act for giving no 
intimation by whom or in what manner this increase was to be set- 
tled and determined, adding that there was painful obscurity, too, 
as to what was meant by the "increase in the value of the land thus 
occupied and used," so that it declares that it could not be stated 
what meaning should be ascribed to this part of the act. 

Thus does the court show that the provisions of this act were so 
obscure as to make it impossible to ascertain and declare their 
proper meaning. 



COMPETENT EVIDENCE OF INCOMPETENCY OF EM- 
PLOYE. 

Morrow v. St. Paul City Railway Company (Minn.), TJ N. W. Rep. 
303. December 7, 1898. 
Among other things, it was contended in this case, on the third 
appeal therein, that a certain gripman was incompetent because he 
did not have sufficient presence of mind in an emergency, and that 
he was not of sufficient judgment, and did not have sufficient 
strength and acuteness of intellect to be competent for the work of 
a gripman. On these questions, the supreme court of Minnesota 
holds that evidence of certain acts done in another part of the man's 
work was admissible. For example, the man was employed a part 
of the time as motorman on an electric line, being changed back 
and forth from the occupation of such motorman to that of grip- 
man en a cable line. On one occasion, while acting as motorman, 
his car was stalled by reason of there being ice on the rails, which 
insulated the car wheels, and prevented the electric current from 
passing off from the wheels to the rails. He did not know that he 
could start his car by breaking the scale of ice on the rails, so as 
to make a connection for. the current, and was not able to move his 
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car. The trial judge charged the jury that they might consider these 
facts, with many others, in determining whether or not the man 
was competent as a gripman. In this the supreme court holds 
there was no error. It says that it may be conceded that, if the 
question of competency was merely as to the man's skill in the 
science of running a grip car, this part of the charge would be er- 
roneous, but that as tending to show that he did not have sufficient 
judgment and presence of mind to be competent as a gripman the 
evidence was admissible. In more general terms, the court holds 
that evidence of certain acts done in one part of his work by an em- 
ploye is competent as tending to show that he did not have suffi- 
cient judgment and presence of mind to be competent for the other 
part of the work in which he was employed. 



MEN AT WORK ON TRACK ARE ENTITLED TO WARN- 
ING OF APPROACH OF CAR. 

Lewis V. Binghamton Railroad Company (N. Y.), 54 N. Y. Supp. 
452. November 16, 1898. 

Men at work for a city contractor paving a street, who have to 
go upon a track laid in the street to do some of their work, the 
third appellate division of the supreme court of New York holds, 
have a right to expect a warning of an approaching car; something 
more than the mere noise which the running of the car itself will 
make. 

Here a workman was stooping down and pouring hot tar into the 
cracks between the paving stones along the sides of the rails, when 
he was struck by a car, the approach of which the jury found had 
not been announced by the ringing of the bell, and for this reason, 
the court holds, negligence was established against the defendant. 
It says that inasmuch as the man was rightfully at work on the 
track, he could not be charged with negligence for being there. 
The only precautions he could take while there were to listen and 
look, and, of course, withdraw in ample time when he knew the 
car was approaching. 

Negligence not being charged against the motorman for not 
stopping the car soon enough, but for not giving a reasonable 
warning of its approach, the court does not consider that the fact 
that the plaintifif had been in the habit of waiting, after he knew 
that the car was approaching, until it was very close upon him, and 
then quickly getting out of the way, had any controlling effect upon 
the question presented. Former delays on the plaintiff's part in get- 
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ting out of the way of the car, it holds, did not warrant or invite any 
omission on the motorman's part to give, upon this occasion, the 
usual and ample warnings of its approach. 

Whether the plaintiff was negligent in not keeping a better look- 
out for the car, after he began emptying his bucket, the court holds 
was properly left to the jury, which decided that he was not, under 
the circumstances. And the court adds that the measure of his duty 
in this respect was quite different from that of a pedestrian. 



VALIDITY OF ORDINANCE REQUIRING WATERING 
OF TRACKS. 

State V. Canal & Claiborne Railroad Company (La.), 24 So. Rep. 
265. June 21, 1898. Rehearing denied December S, 1898. 

The supreme court of Louisiana holds that an ordinance of the 
city council of the city of New Orleans which requires corporations 
operating street electric cars within the limits of the city, upon 
tracks laid down in the public streets thereof, to water their tracks 
so as to effectually lay the dust within their tracks, is a legal exercise 
of the police power of the city, because such an ordinance tends to- 
promote the comfort and convenience of passengers, and the health 
and comfort of the inhabitants of the city. 

Neither does the court consider the ordinance indefinite nor un- 
reasonable. 

This decision becomes more significant when it is recalled that this 
court held a previous ordinance too indefinite and unreasonable, 
which made it unlawful for a corporation "to operate any electric, 
trolley or other cars or trains on the streets of the city without first 
providing, in some reasonable manner, for sprinkling of the streets 
through which their cars run," that is to say, from curb to curb. 

Two defects in the last-mentioned ordinance are particularly re- 
called: First, that it singled out the street car companies, simply 
because they exercised a franchise upon certain streets of the city, 
and imposed upon them, solely and alone, the bearing of a public 
burden which should have been discharged by the city, or shared by 
the general public, namely, the sprinkling of the streets from curb 
to curb; and, secondly, that the provision that the companies should 
provide "in some reasonable manner for the sprinkling of the 
streets" was too indefinite and indefinable as to time, manner, 
amount and extent. 

Speaking of the new ordinance, which it holds valid, the court 
says that it is obvious that the duty imposed is specific; that is, "to 
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water their tracks." It does not require the street car companies to 
"sprinkle the streets," nor to sprinkle their tracks; but to "water" 
them. Water them where, and to what ejctent? "So as to effect- 
ually keep the dust laid on same." To water that part of the streets 
which is occupied and used by their tracks, and immediately cov- 
ered by their franchises, it insists, is an altogether difierent thing- 
from sprinkling the streets from curb to curb, and to a very great 
extent, at least, .relieves the ordinance of the onerous and oppress- 
ive feature that was properly attributed to the former ordinance, — 
the imposition upon private individuals and corporations of a public 
burden. 



MOTORMAN'S FIRST DUTY IS TO SEE THAT TRACK IS 

CLEAR. 

White V. Albany Railway (N. Y.), 54 N^.Y. Supp. 445. November 
16, 1898. 

A judgment recovered in this case for the death of a boy alleged 
to have been killed by the negligence of the defendant, is reversed 
by the third appellate division of the supreme court of New York, 
and a new trial granted. According to the statements of both the 
motorman and the conductor, the boy darted suddenly onto the 
track, just ahead of the car. The motorman testified that when he 
first saw him he was running along diagonally by the car, and as 
quick "as a shot," "like the snapping of a finger," he ran over the 
rail; that he instantly let down the fender and applied the bralces, 
but the boy was too near the car to Ije saved. Under such circum- 
stances, the court holds, negligence could not justly be charged 
against the motorman. 

Nor does the court consider that the motorman was negligent in 
not seeing the boy before he got upon the track. Undoubtedly, 
it says, it was the duty of the motorman to use all the means in his 
power to prevent the car from striking the boy, and to begin the 
use of such means as soon as the danger of hitting him became ap- 
parent. But he could not justly be charged with negligence in not 
stopping or beginnmg to stop the car until it became reasonably ap- 
parent to him that the boy was in peril unless he did so. Such is th*e 
measure of responsibility it applied to the motorman in considering 
this case. The motorman's attention, it maintains, is required first 
to the track, to see that it is clear, and to the cross walks where 
people are expected to pass over the track or get aboard the car. 

In this case they were just about entering a switch where a down 
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car might be passed, and a cross walk was about 124 feet ahead of 
them; also, a railroad crossing at grade, where the car must come to 
a full stop. All these demanded the attention of the motorman, and 
the court holds that they were points on the track which it was his 
first duty to watch, so that if, until he was close upon him, he 
omitted to notice the boy on the street, and to apprehend that he 
was about to cross the track and so incur a peril, it surely ought 
not, under the rule above stated, to be charged as a negligent omis- 
sion against him. 

Moreover, the court says that two seconds is a short time to com- 
prehend a situation of danger and avoid it, and that an inference that 
the motorman was negligent in not stopping the car and saving the 
boy in that space of time should not prevail. 



POWER OF MUNICIPALITIES TO MAKE CONTRACTS 
WITH NEW COMPANIES. 

City Railway Company v. Citizens' Street Railroad Company 
(Ind.), 52 N. E. Rep. 157. December 16, 1898. 

The supreme court of Indiana holds, in this case, with which read- 
ers of the Street Railway Review are already more or less ac- 
quainted, and concerning which a statement of facts was made in 
the January number, on page 9: That the right of the Citizens' 
Company to exercise its franchise upon the streets of the city of 
Indianapolis will expire on January 18, 1901, by limitation of its 
contract; and also that the agreement entered into by the city and 
the City Railway Company April 24, 1893, was and is a valid con- 
tract "in praesenti" between the parties thereto; and that said City 
Railway Company, under said contract, had a right to enter at once 
upon the construction of what is known as the "North and South 
Line," and, on consent given by the city, upon any other unoc- 
cupied streets and parts of streets not in use by the Citizens' Com- 
pany cr necessary for the reasonable and safe operation of its lines; 
and that, on like consent given by the city, said City Railway Com- 
pany may, upon the expiration of the term of the Citizens' Com- 
pany, and the vacation of the streets by said company, enter upon 
and occupy such vacated streets for the construction and operation 
of its lines. 

First of all, granting that the Citizens' Company has the right 
to use the streets occupied by it, and which it may hereafter law- 
fully occupy, until January 18, 1901, the supreme court maintains 
that, without additional legislation or consent given by the city of 
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Indianapolis, the company cannot continue to exercise its franchise 
after that date. 

It is true, says the court, that, by the statute of 1861, a street rail- 
road company, when duly organized, is declared to be "a body pol- 
itic and corporate in perpetuity;" but it also calls attention to the 
fact that the statute likewise declares that "nothing in this act con- 
tained shall be so construed as to take away from the common coun- 
cils of incorporated cities the exclusive powers now exercised over 
the streets, highways, alleys and bridges within the corporate lim- 
its of such cities," and that it further declares that, before construct- 
ing its railroad, any such company shall first obtain the consent of 
the common council. It may well be, therefore, that, subject to the 
right of the legislature to amend or repeal, retained in the act, the 
franchise of the company is perpetual. But the exercise of that 
franchise, the court holds, requires the consent of the common 
council as a condition precedent. And it would never do, it thinks, 
to admit that, by first agreeing to allow the company to enter upon 
its streets, and continue there for a definite term, the city thereby 
gave up forever that exclusive control over its streets which the 
same section of the act says shall never be impaired by any con- 
struction that may be given to the statute. As well contend that the 
landowner, by allowing a tenant to enter upon and cultivate his farm 
for a limited period, has thereby lost forever the right to reoccupy 
it himself, even after the time prescribed in the lease has expired. 
The very circumstance, too, that the statute provides for the con- 
sent of the city to the exercise of the franchise, the court holds, im- 
plies that the city may give or refuse such consent, according to its 
own discretion; and, if it gives consent, such consent may be with 
such limitations and conditions as the city may deem consistent 
with its own welfare and the welfare of its citizens. 

It was not contended that in giving consent the city might not 
make all reasonable requirements as to location of rails, running of 
cars, kind of motive power, repair and improvement of streets oc- 
cupied by tracks, amount of fare charged, and numerous other de- 
tails, and the court thinks it inconceivable that the much more im- 
portant consideration as to the length of time during which the 
company might occupy the streets should not also be in the control 
of the city. Moreover, it insists that it would hardly be consonant 
with common honesty, as practiced between man and man, for the 
company to seek for and enter into a contract, first for 30, and af- 
terwards for 37, years, and then, when the right had been enjoyed 
for the time stipulated and agreed to, to turn around and claim that 
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the contract was without a time limit; that the tenant for a term of 
years, being once in, had thereby become the owner of the fee sim- 
ple. Besides, by its course, the court holds that the company, in 
conjunction with the city, put a practical construction upon the 
statute under which it claims corporate existence, which would be 
conclusive against it. 

Taking up the question of the validity and scope of the contract 
made by the city, in 1893, with the City Railway Company, the court 
holds that, notwithstanding the Citizens' Company already had the 
city's permission to lay and operate its tracks in and along all the 
streets of the city, nevertheless the city had the right, at any time, 
to enter into a contract with another company to lay a street rail- 
road upon any street or parts of streets not actually occupied by the 
tracks of the Citizens' Company or needed for the operation of its 
road, and that, consequently, the contract between the city and the 
City Railway Company was valid, in so far as it concerned streets 
and parts of streets not occupied by the Citizens' Company. Thence- 
forth, so long as both companies have the respective rights thus ac- 
quired, it seems that, in the court's view of it, as to unoccupied 
streets their rights will be equal. As to streets actually and legally 
occupied by either company, including, however, only so much of 
such streets as, may be necessary for the proper operation of the 
cars, the rights of such occupying company are exclusive. 

Moreover, whether the Contract made by the city with the sec- 
ond company under such circumstances may be an advantageous 
one for the city and people or not, the court affirms that it is very 
plain, in any event, that the city had the right to enter into such 
contract, and that the same is legal and binding as between the city 
and such second company. 

And the court insists that if the contract made by the city with the 
City Railway Company, in 1893, was in fact valid and binding, it 
could not be abrogated or annulled by any act of the legislature or 
of the city. 

The court further holds that a city Ordinance of 1865 giving a 
street railway company permission to lay and operate its tracks in 
and along all the streets of the city would not warrant it com- 
mencing the construction of a particular line nearly thirty years 
thereafter, without first having obtained the consent of the council 
to the location, survey, and construction proposed, where the stat- 
ute under which the company was incorporated provided that such 
consent must be obtained before the construction of any line was 
commenced. 
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Finally, where one company forcibly takes possession of a street, 
■without the required consent of the city, and against the protest of 
another company authorized to construct its line upon said street, 
the court maintains that the company thus seizing the street cannot 
be heard to object that the other company did not construct its line 
-within the time limit fixed by its contract with the city. 



ADHERES TO DOCTRINE TOUCHING CONTRIBUTORY 
NEGLIGENCE OF PARENTS. 

Ploof V. Burlington Traction Company (Vt.), 41 Atl. Rep. 1017. 
July 21, 1898. 

Much has been written for and against the doctrine of imputed 
tiegligence. Referring to Robinson v. Cone, 22 Vt. 213; 54 Am. 
Dec, 67, and note, in which case it itself rendered the decision, the 
supreme court of Vermont says that the case has become a leading 
one against the doctrine of imputed negligence, and that its doctrine 
is quite generally followed by courts of last resort, and indorsed by 
eminent legal writers. Consequently, it is not surprising to find the 
■court adding that it is content to abide by the decision in that case 
on the doctrine of imputed negligence. 

In a suit in which a minor or his administrator seeks to recover 
-damages in the right of the minor, or in the right of his estate, for 
injuries inflicted upon such minor by the negligence of a party, the 
supreme court insists that it is difficult to find any satisfactory legal 
ground upon which such party can, in a court of justice, be heard to 
say: " True, I negligently inflicted a serious injury upon the child, 
but no legal obligation rests upon me to compensate the child for 
injuries inflicted by my negligence, because the parents of the child 
were negligent in the same transaction, and their negligence con- 
tributed to the happening of the accident occasioning such dam- 
ages." It declares that it would be much easier to find good rea- 
sons for holding that such an injured child might recover jointly 
against his parent and the third person (or street railway company). 

On the other hand, under a statute providing that when the death 
of a person is caused by a wrongful act such as would have war- 
ranted an action for damages in behalf of the person injured, if his 
•death had not ensued, an action shall be brought in the name of his 
personal representative and damages shall be awarded "with refer- 
ence to the pecuniary injuries resulting from such death, to the wife 
and next of kin," the supreme court holds that the negligence of 
vsuch wife and next of kin, entering into and contributing to the 
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accident causing such death will defeat their right to recover, it 
being manifest that the recovery under the statute, though in the 
name of the personal representative of the deceased, is not, in gen- 
eral acceptation, for the benefit of the estate of the deceased, but is 
for the benefit of those who may take by the terms of the statute. 
The court established a precedent for this in its late decision of 
Lindsay v. Railroad Co., 68 Vt. 556; 35 Atl. 513. 

Thirdly, the court holds that where the most that the evidenct 
tended to show was that the parents negligently permitted a boy 10 
years of age, healthy, and of ordinary ability, to go unattended upon 
the street where the car ran, or that their negligence was a factor in 
bringing him to the place of the accident, but not a factor in the 
boy's attempting to cross the street in front of the moving car, and 
therefore not a factor entering into and contributing to the happen- 
ing of the accident which caused his death, their negligence was at 
most a remote, and not a proximate, factor of the accident, and 
that such remote negligence would not defeat a right of recovery 
otherwise proven. 



THROWING PASSENGER TO THE GROUND BY SUD- 
DEN STOPPING OR STARTING. 

Bourque v. New Orleans City & Lake Railroad Co. (La.), 24 So. 

Rep. 622. Dec. s, 1898. 

If a passenger in alighting from an electric car at point of des- 
tination, is thrown to the ground by the suddenness with which 
same is either stopped or started, and this result is caused or con- 
tributed to by those in charge of same, the Supreme Court of 
Louisiana holds, a case of negligence of the railroad company is 
made out, for which it must respond in damages. 



RIGHT TO LAY DOUBLE TRACKS ALONG NARROW 
STREETS. 

Poole V. Falls Road Electric Railway Company (Md.), 41 Atl. Rep. 
1069. December 20, 1898. 
The question presented by this case was as to whether, if a double 
track street railway be built upon a street so narrow that the space 
left would not be sufificient to allow vehicles to pass or stand be- 
tween the tracks and the curb lines, there would be such an invasion 
of the rights of an owner of abutting property as would warrant the 
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court in interfering by the writ of injuction . The contention of the 
property owner seeking an injunction in this case, was that, even if 
it be conceded that the street had been dedicated and accepted, yet 
the laying of two tracks in such a narrow street would amount to a 
use of the street not embraced within the rights that passed by the 
dedication, because such a use would necessarily deprive the street 
of one of its most important attributes, and that, this being so, the 
complainant was entitled to an injunction, "as owner of the rever- 
sionary interest in the street bed, as well as of the fee in the adjoin- 
ing lots," in order "to prevent the infringement of his constitutional 
right not to be deprived of his property without due process of 
law;" and also because the contemplated use would be an abuse of 
the street, and a "public nuisance, not sanctioned by the legislature." 

The decision is in favor of the street railway company. To begin 
with, the court of appeals of Maryland says that it may be accepted 
as the established i;iw in that state that, where the construction of 
a railroad is authorized by competent authority, and there is no in- 
vasion of, or physical interference with, the property of an abutting 
owner, there is no "taking" within the meaning of the constitution, 
and the remedy by injunction to prevent consequential injuries re- 
sulting therefrom cannot be invoked. 

Upon the theory contended for, that the structure contemplated 
would subject the street to a new use, not included in any of the 
rights conferred by the dedication, the court says that the question 
would be, not whether there were or would be incidental or conse- 
quential damages growing out of the construction of the road, but 
whether there would be such a, subjection or appropriation of the re- 
versionary interest of the owner of the abutting property in the bed 
of the street as would amount to a constitutional "taking." By the 
dedication of property to the uses of a street the public acquires an 
easement of passing and repassing, with all such incidents as prop- 
erly belong thereto; but all other rights in the soil remain in the 
owner. Any use not incident to such right of passage is a new one, 
an additional servitude, to which the street cannot be subjected, 
without first making proper compensation to the owner of the bed 
of the street. The laying of rails on a street and the running of cars 
thereon for the accommodation of persons desiring to use the street 
is not a new one, because it is only a new mode of using the street 
for the purposes for which it was originally taken. 

The test, therefore, of what is a new use, continues the court, 
would seem to be found, not necessarily in the nature of the struct- 
ure, nor in the number of the tracks, but in the use itself,— whether 
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it is promotive of the objects and purposes for which the easement 
in the pubHc was acquired. 

The municipal authorities of the city of Baltimore have had com- 
mitted to them the power to regulate the use of the streets, and that 
power is a trust of which they cannot divest themselves. The "pri- 
mary use cf the streets is not by any means that of furnishing tracks 
for street railways," and, therefore, further says the court, the mu- 
nicipal authorities cannot grant to railway companies such priv- 
ileges as will obstruct the general public in the proper use of its 
highways, but must exercise the power vested in them; so that the 
beneficial enjoyment of the streets by the public in the ordinary and. 
usual modes of passage thereon shall not be defeated or seriously 
impaired. 

Here the street railway company, having obtained full legislative 
authority, proposed to lay two tracks in the bed of the street in 
question, with poles and wires to supply the electricity. The street 
was 40 feet wide, and in places there would not be room enough for 
vehicles to pass or stand in the space between the tracks and the line 
of the street. But, the court maintains, the street would not thereby 
be destroyed or seriously impaired for the ordinary uses of the pub- 
lic. Carriiges, wagons, and other vehicles could always pass, unless 
the railway company blocked the street by permitting two of its 
cars, on different tracks, to remain stationary, and side by side; and 
this it would have no right to do for an unreasonable length of time. 
Furthermore, the proof in this case showed that the weight of 
opinion among the property holders along the street was that ad- 
vantages of better and quicker transit would outweigh any inconven- 
ience that might result from the construction and operation of the 
road, and that the presence of the road with its two tracks would 
cause an increase in the value of the abutting property. 

Under these circumstances, the court insists that it is difficult to 
understand how the construction of the two tracks, with necessary 
poles and wires, and the running upon them cars propelled by elec- 
tricity, could be regarded as burdening the street with a new servi- 
tude. The rights of persons passing along it on foot, or with horses, 
or with vehicles would be the same as before. Cars could not be 
permitted to stand on the tracks in such manner as to prevent car- 
riages and carts from passing. It would not be impossible for vehi- 
cles to be kept standing at the curb as long as might be reasonable 
for the purpose of unloading or loading their burdens or for dis- 
charging passengers. There might be some inconvenience at times, 
but not greater than often occurs in crowded thoroughfares. 
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And it must also be borne in mind, adds the court, that the relief 
asked for m this case could not be granted, whatever might be the 
incidental or consequential damages, unless the use proposed by the 
street railway company was a "new use," the imposition of which 
upon the street would amount to a "taking" of the complainant's 
reversionary interest in the bed of the street. 

As to the other point raised by the complainant, the court 
deems it sufficient to say that it has more than once held that the 
construction of the railroad, being authorized by competent au- 
thority cannot be teated as a public nuisance. 



CARE REQUIRED OF PERSONS USING TRACKS. 



Johnson v. Brooklyn Heights Railroad Company (N. Y.), 54 N. Y. 

Supp. S47; Devine v. Brooklyn Heights Railroad Company, 54 

N. Y. Supp. 626. November 22, 1898. 
Johnson, the plaintiff in the first case, was a driver on a market 
wagon. He was driving upon the tracks of a street surface railway, 
operated by electricity. He was in a suburban community, where 
the "cars were operated at a high rate of speed, and he was fa- 
miliar with this fact. He was on the line of track where all of the 
cars must approach him from the rear, and he was passing down a 
grade where it was more difficult to stop a car than would have been 
the case on level ground, or where the grade was running the 
other way. Clearly, there could be nothing in this state of 
affairs, says the second appellant division of the supreme court 
of New York, from which a jury might reasonably infer that 
the plaintiff was free from contributory negligence, and, in the ab- 
sence of direct evidence upon this point, it holds, there \yas nothing 
before the jury on which to find a verdict in favor of the plaintiff, 
and the motion of the defendant's counsel for a nonsuit should have 
been granted. Consequently, it reverses the judgment given the 
plaintifif for damages alleged to have been caused by a collision due 
to the defendant's negligence. 

There are no presumptions in favor of the plaintiff, declares the 
court. The law imposes upon him the burden of proving, by a fair 
preponderance of evidence, not alone that the defendant has been 
guilty of negligence resulting in the injurj-, but that he (the plain- 
tiff) has been free from negligence contributing to the accident; 
and, the court continues, where there is no evidence of the exercise 
of any degree of care on the part of the plaintiff, and when there 
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are no circumstances from which such inference may be fairly 
drawn, there is clearly no question for the jury. 

The fact that there was no room for the plaintiff to drive outside 
of the double tracks of the defendant, the court further insists, im- 
posed upon the plaintiff, in common with the defendant, the duty 
of exercising a higher degree of care than would have ,been neces- 
sary under less dangerous circumstances. The danger was both 
known and obvious, and, while the defendant owed the plaintiff the 
duty of using reasonable care in the operation of its cars to prevent 
the collision, the plaintiff could not enter upon the tracks of the de- 
fendant, and rely wholly upon the defendant's servants seeing him 
in time to give warning. He was in a situation of danger. He was 
occupying the tracks of the defendant subject to the paramount 
right of the latter, to whom he owed the duty of using reasonable 
care, not only to avoid collisions, but to keep out of the way, and 
allow the cars to pass without unnecessarily impeding their prog- 
ress; and, an accident happening to the plaintiff under these circum- 
stances, the court holds, as before stated, he is bound to show af- 
firmatively that he was exercising that reasonable care which the 
known and obvious dangers of his situation demanded. 

Of something of the same character as this Johnson case, was the 
Devine case, which is cited with it at the heading of this article. 
Both cases were decided the same day, and by the same court, and 
to much the same effect. 

But in the second, or Devine, case, wherein it was contended that 
the plaintiff had the right to assume that he would be given timely 
warning of the approach of the car by the motorman, it should be 
observed that the court says that, while it was the duty of the motor- 
man to give timely \varning, if he saw the wagon, or if he might, in 
the exercise of reasonable care, have seen the wagon, in time to 
have given such warning, he was not bound to do so under all cir- 
cumstances; and it was for the jury to determine, under all the cir- 
cumstances of the case, whether the motorman had discharged his 
duty, and whether the plaintiff had been free from ' contributory 
negligence. ' 

Continuing, the court says that the defendant did not have the 
absolute right to the use of the tracks; the plaintiff might lawfully 
drive upon them; but the defendant did have the paramount right, 
and the plaintiff could not drive upon the tracks of the defendant, 
and impose upon it the absolute duty of giving timely warning of 
the approach of the car. The plaintiff was charged with the duty of 
exercising reasonable care, in using the tracks of the defendant, to 
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guard against collision. He could not depend upon the motorman 
to give timely warning. He was bound to exercise that degree of 
care which reasonably prudent persons should or would have exer- 
cised under the same conditions; and, if he failed in this regard, he 
was not entitled to recover damages under the law. He could not 
enter upon the tracks of the defendant, and, closing his eyes to his 
surroundings, await the timely warning of the defendant's motor- 
man. 

If the night was dark, and the highway poorly lighted, so that the 
defendant's motorman, in the exercise of reasonable care, could not 
have seen the wagon of the plaintift in time to prevent the accident, 
he was not bound, as a matter of law, the court holds, to give such 
warning. 

On the other hand, if the plaintiff lawfully using the tracks of the 
defendant, subject to its paramount right, could, by the exercise of 
reasonable care, have discovered the approaching car in time to 
have left the track before the car reached him, the court insists that 
it was his duty to do so; and, in the absence of evidence tending to 
show sucn reasonable care, the jury would have been justified in 
finding that the plaintiff had not been free from contributory negli- 
gence, which is necessary to maintain an action for damages. 

At the same time, the court does not wish to decide that, as a 
matter of law, it is negligence for a driver to fail to turn and look 
backward to discover the approach of a car from the rear. It holds 
that it is a question of fact for the jury whether, under the circum- 
stances of the case, such precaution was necessary. 

In other words, the court holds that the jury are to determine, 
as a question of fact, whether, under all the circumstances, the de- 
fendant was guilty of negligence in not giving timely warning; and 
that it is equally a question for the jury whether the plaintiff has 
been guilty of contributory negligence. 



ABUTTER CANNOT ENJOIN BOULEVARD COMPANY 
FROM LAYING TRACKS. 



Redman v. Monongahela Boulevard Co. (Pa.), 42 Atl. Rep. 133. 

Jan. 3, 1899. 

Abutting owners, the Supreme Court of Pennsylvania holds, can- 
not enjoin a boulevard company from putting down a double track 
street railway, laid with ordinary fiat rails, in a boulevard which it 
is constructing under the Pennsylvania boulevard act of 1895, so 
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long as the company disclaims any intention of permitting such 
track to be used for street railway purposes until permission so to 
do is granted by the complainants, though it expects the rails some 
time to be used by a railroad company, and its officers are the same 
as those of a traction company joined as a defendant. 



ELEMENTS IN VALUING FRANCHISE FOR TAXATION. 



St. Charles Street Railroad Co. v. Board of Assessors (La.), 25 So. 

Rep. go. June 28, 1898. Rehearing, Feb. 20, 1899. 

The Louisiana law requiring franchises to operate street railways 
to be taxed according to their value, makes the earning capacity of 
the corporation a basis for ascertaining the value at which the fran- 
chise shall be assessed, but, the Supreme Court of Louisiana holds, 
it does not exclude reference to other elements that bear directly on 
the question of that value. 



JURY AND NOT WITNESS MUST DETERMINE ADE- 
QUACY OF BLOCK SIGNALS. 



Bergen County Traction Co. ■«'. Bliss (N. J.), 41 Atl. Rep. 837. 

Nov. 23, 1898. 

The opinion of a witness, that the kind of block signals used on a 
trolley road are not such as to insure reasonable safety to the em- 
ployes operating the cars of that road, the Court of Errors and Ap- 
peals of New Jersey holds, is incompetent and irrelevant; that con- 
clusion being a question for the jury alone to determine from all 
the evidence in the case. 



NOT MINGLED WITH CARS. 



General Electric Co. v. Transit Equipment Co. (N. J.), 42 Atl. Rep. 

loi. Dec. 19, 1898. 

Motors, controllers, and poles, sold to an equipment company, 
with the reservation that title thereto shall not pass until they are 
paid for, the Court of Chancery of New Jersey holds, are not so 
mingled with the cars to which they are attached that they cannot 
be separated therefrom and removed and title thus be reserved to 
them by the seller, as against judgment creditors of the street rail- 
way company owning the cars. 
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TERM "RAILROADS" DOES NOT INCLUDE STREET 
RAILROADS IN OHIO. 



Massillon Bridge Co. v. Cambria Iron Co. (O.), 52 N. E. Rep. 192. 

Nov. 29, 1898. 

The Supreme Court of Ohio says that the statutes of that state 
relating to railroads are separate and distinct from those relating to 
street railroads, and holds that the word "railroad," in section 
3208 of the Revised Statutes, giving a prior lien to laborers 
and furnishers of materials over mortgages, and in section i of 
the act of March 20, 1889, does not include street railroads. 



MOTORMAN MUST LOOK ON SIDES OF TRACK. 



City Railway Co. v. Thompson (Tex.), 47 S. W. Rep. 1038. Dec. 

3, 1898. 

It is the duty of a motorman in charge of a car to look, not only 
ahead on his track, to see that his way is clear, but, the Court of 
Civil Appeals of Texas holds, to look on each side of his track, to 
see that no one is about to get on it, and that no conditions or cir- 
cumstances present themselves which will evidently compel per- 
sons then in his view, passing along the street, to go upon the 
track in front of his car, as by an ice wagon obstructing the passage 
on the side of the street. 



PRIORITY OF RIGHT OF ERECTING TROLLEY WIRE 
AUTHORIZES CROSSING ANOTHER WIRE. 



Birmingham Railway & Electric Co. v. Birmingham Traction Co. 

(Ala.), 25 Southern Reporter 192. Feb. i, 1899. 

A street railway company in undertaking tp erect its trolley wire 
along its own right of way, and across the trolley wire of another 
street railway company, the Supreme Court of Alabama holds, is 
not violating that clause of the constitution guarantying to the latter 
company that its property shall not be taken until just compensation 
be first paid, when the former company acquired its right to erect a 
trolley wire along its right of way prior to the construction of the 
road by the company the wire of which it must cross. In other 
words, the court holds that the mere postponement by the one com- 
pany of the exercise of its right to convert its system of steam power 
into that of electric power, which was known to the other compariy, 
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would not preclude it from exercising it, and invest in the latter 
company such a superior interest in the use of the street, which it 
acquired subsequent to the acquisition by the first company of the 
right to use electricity, as would entitle it to demand compensation 
for such use. 



SUIT CANNOT BE MAINTAINED "FOR THE USE OF" AN 
ASSIGNEE. 



West and South Town Street Railway Co. v. Joseph Capek, for the 
use of Leo Roeder (111.), 31 Chicago Legal News 285. April 11, 
1899. 

In what is known as "Ackley Case," where the Supreme Court of 
Illinois decided against the assignability of actions for personal 
injuries, the suit was brought by and in the name of the assignee. 
But here is a case where suit was brought in the name of the party 
injured "for the use of" the assignee. Does the doctrine of the 
Ackley case apply? The branch Appellate Court, first district, of 
Illinois, holds that it does, and that an action for injuries cannot 
be maintained for the use of, when it could not be in the name of, 
an assignee of the claim in question. 



SUMMER RESORTS DO NOT MAKE ELECTRIC ROADS 
PUBLIC NECESSITIES. 



In re Auburn & Western Railway Co. (N. Y.), SS N. Y. Supp. 893. 

Jan. 18, 1899. 

A summer resort is, at the best, says the fourth appellate division 
■ of the Supreme Court of New York, too ephemeral to furnish a sat- 
isfactory basis for declaring a railroad which will accommodate its 
patrons, by reason of that fact, a public neces'sity, the patronage 
from this source necessarily being limited to a small portion of the 
year. Moreover, touching the relative rights of projected and es- 
tablished roads, the court says that, while it is the undoubted policy 
of the law to foster and encourage every legitimate enterprise which 
is at all likely to prove advantageous to the general public, it is, at 
the same time, the obvious duty of those upon whom the responsi- 
bility rests to issue certificates for new roads- to exercise a wise dis- 
cretion in these matters, to the end that one enterprise, however al- 
luring it may seem, shall not be aided and encouraged at the ex- 
pense of another, which is perhaps equally deserving. 
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WANTON NEGLIGENCE TO ATTEMPT TO CROSS BE- 
TWEEN CARS. 



Meyer v. Pittsburg, Allegheny & Manchester Traction Co. (Pa.) 

42 Atl. Rep. 41. Jan. 3, 1899. 

The undisputed testimony given on behalf of the plaintiff in this 
case proved that the plaintiff's husband, being at the side of the 
street, not at a crossing, and seeing two cars approaching each 
other from opposite directions, on the two tracks of the road, un- 
dertook to cross both tracks at a point between the cars. He was 
not successful in his attempt, but was struck and killed by one of 
the cars. After making this statement, the supreme court of Penn- 
sylvania declares there is no possible reason why the defendant 
should be held liable to pay damages for such manifest and really 
wanton negligence; and that a nonsuit was therefore properly di- 
rected. 



CARE REQUIRED OF PERSON PASSING CAR BARN. 



Downs v. St. Paul Railway Co. (Minn.), "jy N. W. Rep. 408. Dec. 

20, 1898. 

Here a boy sixteen years old was struck by a car while he was 
trotting or running along the sidewalk in front of a car barn and 
power house; and the Supreme Court of Minnesota holds that a 
verdict for the defendant was properly directed, on the ground that 
the boy was guilty of contributory negligence. It holds that he 
was bound to exercise ordinary care. It may be conceded, it says, 
that he was not, as a matter of law, bound to stop and look through 
the doorway before crossing the tracks;-but it insists that it was 
negligence for him to heedlessly trot along in front of the opening, 
and only two feet therefrom, without doing anything to ascertain 
whether a car was coming out — knowing that one might come out 
at any moment. 



HANDSOME PLAINTIFFS HAVE SAME RIGHTS AS 
OTHERS. 



Omaha Street Railway Co. v. Emminger (Neb.), ^^ N. W. Rep. 675. 

Dec. 22, 1898. 

While it was not insisted that ordinarily there would be error in 
ejchibiting to a jury a limb injured as the one here in question bad 
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been, which had been run over between the knee and the ankle, 
yet it was contended that it was improper in this instance, for the 
reason that the party suing, a female, was young, handsome, and 
attractive, and, consequently, that the sympathies of a jury com- 
posed of men were unduly excited in her behalf. But the Supreme 
Court of Nebraska answers that the motto on the coat of arms 
in that state is, "Equality before the law." This young person, it 
continues, suffered injuries for which she sought compensation in 
damages, and she was entitled, in sustaining her claim, to resort 
to the same proofs that she might have resorted to if she had been 
aged, ugly, and repulsive. However, the Supreme Court thinks 
$5,000 sufficient compensation for her, and demands that $S,o8o 
awarded over that sum be remitted. 



CITY CANNOT CREATE CIVIL LIABILITY FROM COM- 
PANY TO CITIZEN. 



Sanders v. Southern Electric Railway Co. (Mo.), 48 S. W. Rep. 

855. Dec. 23, 1898. 

A city, to which a portion of the police powers of the state has 
been delegated, has a right to enact police regulations, and to punish 
their violation by fine and imprisonment; but the Supreme Court 
of Missouri, division No. I holds, it cannot, under the guise of its 
police powers, create a liability from one citizen to another, or 
create a civil duty, enforceable at common law, for this is the exer- 
cise of the power of sovereignty, belonging alone to the state. The 
Legislature may delegate a part of the police power of the state to 
a municipality, but it cannot delegate the legislative function of 
making laws that will be binding upon citizens, between themselves, 
in civil proceedings. And what it here says about creating a liabil- 
ity from a citizen it gives full benefit of to a street railway company. 



DOUBTFUL CHANCES IN CROSSING IN FRONT OF CAR 
NOT TO BE TAKEN. 



Harvey v. Nassau Electric Railroad Co. (N. Y.), 55 N. Y. Supp. 20. 

Dec. 6, i8g8. 

A person is not at liberty, the second appellate division of the 
Supreme Court of New York holds, to take even doubtful chances 
of the consequences of crossing the street in the face of danger, or 
of reliance upon a successful attempt of the raotorman to stop the 



STREET RAILWAY LAW. 315 

car. If he sees an approaching car, and does not take proper steps, 
in other words, use reasonable care to avoid it, he is chargeable with 
negligence. Moreover, the court holds, it is not a rule of law that a 
street car must be operated beyond the possibility of injury to pedes- 
trians or vehicles. The obligation is to exercise reasonable care in 
operation, to be watchful and vigilant when approaching street 
crossings, and have the car well under control. Beyond this the ob- 
ligation does not extend. 



DERAILMENT OF CAR IMPLIES NEGLIGENCE. 



Bergen County Traction Co. v. Demarest (N. J.), 42 Atl. Rep. 729. 

Mar. 8, 1899. 

In a suit brought against a street railway company by a passenger 
for injuries caused by the derailment of the car, the Court of Errors 
and Appeals of New Jersey holds that proof of the happening of the 
accident is sufficient to charge the company with negligence, and to 
place upon it the burden of showing that the injuries were not re- 
ceived through any fault on its part. It is a matter of common 
knowledge, says the court, that the roadbed of a street railway is so 
built, and the cars so constructed, that, when there is no defect in 
either, and the cars are run with due care, the latter will remain 
upon the track; and, consequently, proof of the derailment of a car, 
in the absence of evidence to the contrary, justifies the conclusion 
that it resulted either from improper construction, failure to keep in 
proper repair, or negligence in operation, though, ordinarily, proof 
of the occurrence of an accident will not, of itself, support a con- 
clusion of the defendant's carelessness. 



RIGHT TO OPERATE CARS OF LEASED LINE ON 
JOINTLY USED TRACKS. 



Coney Island & Gravesend Railway Co. v. Coney Island & Brook- 
lyn Railroad Co. (N. Y.), 56 N. Y. Supp. 508. Mar. 7, 1899. 
Under an agreement between two street railway companies, 
whereby the parties obtained an equal right to use a certain piece 
of track for all of the purposes for which they might find occa- 
sion, either in their business which then existed, or in their sub- 
sequent development and extension, there being no limitation, 
except that one may not be permitted to impair the right existing in 
the other, the second appellate division of the Supreme Court of 
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New York holds that the operation of the cars of a leased line 
thereover will not be enjoined, it making a distinction, between 
such a case and one presenting the ordinary case of a trackage 
agreement, by which one street railway company obtains the right 
to the use of the tracks of another at an agreed compensation, 
wherein it has been held that the agreement does not operate to 
authorize the lessee to make use of the track for the operation of 
cars of other lines which it had subsequently leased. 



LANDOWNER CANNOT CONTEST LOCATION AFTER 
TIME ALLOWED. 



Stillwater & Machanicsville Street Railway Co. v. Slade (N. Y.), 

5S N. Y. Supp. 966. Jan. 11, 1899. 

Under the New York Railroad law applicable to street surface 
railroads the third appellate division of the Supreme Court of New 
York holds that a landowner cannot contest the location of a street 
surface railroad, unless he takes the prescribed action therefor with- 
in the fifteen days allowed him after the service upon him of notice 
of the filing of the map and profile, the due process of law to which 
he is entitled in this respect consisting in affording him a reason- 
able opportunity to have his grievance redressed, if any he has, 
which the fifteen days give him. 



MANAGER CANNOT GIVE OPINION OF COMPETENCY 
OF MOTORMAN. 



Langston v! Southern Electric Railroad Co. (Mo.), 48 S. W. Rep. 

835. Dec. 8, 1898. 

To permit the defendant's^ manager, over the plaintiff's objec- 
tion, to give to the jury his opinion that the motorman in charge 
of the car when the plaintiff was hurt was in every way com- 
petent, and one of the best on the road, the Supreme Court of 
Missouri, division No. I, holds, was reversible error, the purpose of 
this evidence being to r^but the charge of negligence made in 
the pleadings, and which the plaintiff's testimony tended to sup- 
port, and to show that it was improbable that the car was sud- 
denly jerked forward by any improper action of said motorman. 
If this competency was to be passed upon by the jury, the court 
says, they should have been furnished with facts upon that sub- 
ject, and not the mere opinion of the witness. The experience of 
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the motorman, his opportunity for familiarizing himself with the 
work, and learning the method of performing the same, and the 
length of time that he had been engaged in that position, it adds, 
would have been proper for that purpose. 



RULE OF LOOK AND LISTEN INFLEXIBLE. 



Cawley v. La Crosse City Railway Co. (Wis.), ^^ N. W. Rep. 179. 

Nov. I, 1898. 

The supreme court of Wisconsin holds that the rule is in- 
flexible and the duty is absolute to look and listen before going 
upon either a steam railroad track or an electric street railway 
track, and to see and hear an approaching car if within plain view 
and hearing, to a person exercising his senses of hearing and see- 
ing with ordinary prudence, to detect it, having regard for the 
dangers reasonably to be apprehended, and that failure to per- 
form that duty, or, after performing it, to keep out of the region 
of danger, is negligence per se (in itself) ; that it is not a mere 
rule of evidence which a jury may be permitted to consider, and 
say there was or was not negligence in a given case, according to 
their notions, but that it is a rule of law to be applied by the court 
when the facts are undisputed, and by the jury under the direction 
of the court, when the facts are disputed. The court further sug- 
gests that this rule is just as applicable to the crossing of a street 
railway track operated by a cable. 



WHAT MOTORMAN MAY EXPECT WHERE TEAM IS 
DRIVEN TOWARDS TRACK. 



Sanders v. Southern Electric Railway Co. (Mo.), 48 S. W. Rep. 855 

Dec. 23, 1898. 

A correct proposition of law, the Supreme Court of Missouri 
holds, is announced by an instruction, which the judge was asked 
to give the jury, in this case, that, if, from the evidence, they be- 
lieved that the defendant's servants operating its cars saw the 
plaintiff driving towards the defendant's track, they had a right 
to presume that he would not attempt to cross immediately in 
front of the train; and that if the jury further believed from the 
evidence that the plaintiff, on approaching the track, saw the car 
coming, and halted his wagon, and that the defendant's m'otoneer 
?aw this, then the inotoneer had the right to presume that the 
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plaintiff intended to remain halted until the cars had passed him; 
and that if the jury further believed from the evidence that 
the plaintiff started up again, and drove onto the track, and that 
the motoneer stopped the car within the shortest time and space 
practicable after the plaintiff started up again, then their verdict 
should be for the defendant company. 



WHEN PERSON ATTEMPTING TO BOARD CAR IS IN- 
JURED. 

Bachrach v. Nassau Electric Railroad Co. (N. Y.), S4 N. Y. Supp. 

958. Dec. 13, 1898. 

Before the servants of a street railway company can be charged 
with negligence, the second appellate division of the Supreme Court 
of New York holds, they should have been either fairly apprised 
that the person injured in attempting to board the car desired 
to board it, or that the situation was such that passengers might be 
naturally expected to get upon the car at the time. In this case, 
the court reverses a judgment given the plaintiff, for" injuries 
sustained while attempting to board a car, because he failed to 
show either that the motorman recognized or should have recog- 
nized the signal made to him, or that the situation and move- 
ment of the car were such that the motorman should, in the 
exercise of ordinary care, have appreciated the fact that persons 
might be seeking to board the car as passengers, the reason for the 
slackening of the speed of the car at the time being entirely ac- 
counted for by another cause than anticipation of passengers, and 
might have been on account of the crossing of another railroad. 



TAXPAYER CANNOT ATTACK CONTRACT FOR BUILD- 
ING STREET RAILWAY. 

State (Randolph and others, Prosecutors) v. Board of Chosen 
Freeholders of Union County (N. J.), 41 Atl. Rep. 960. Dec. 6, 
1898. 

The fact that a street railroad company, with which a board of 
chosen freeholders has made a contract, under the New Jersey 
act of June 13, 1898, entitled "An act to authorize boards of chosen 
freeholders to widen, straighten, grade and otherwise improve 
highways under their control, and to provide for the construction 
of street railroads therein," to construct a street railroad upon a 
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public highway under its control, has no franchise, apart from 
such contract, to construct or operate a street railroad upon such 
highway, the Supreme Court of New Jersey holds, does not give a 
' taxpayer owning land upon the highway a standing to attack the 
contract. It also holds that the direction contained in said act 
that commissioners appointed on condemnation of lands taken for 
the purpose of widening, straightening, or changing the location 
of a highway in making their estimate and assessment of dam- 
ages, "shall take into account the benefits conferred by the im- 
provement on the remainder of any lot or tract of land partly 
taken," is not unconstitutional. 



ELECTRIC STREET RAILWAYS NOT ADDITIONAL SER- 
VITUDES UPON STREETS. 

Birmingham Traction Co. v. Birmingham Railway & Electric Co. 

(Ala.), 24 So. Rep. 502. Oct. 29, 1898. 

Electric street railways, such as have now become so well known, 
the Supreme Court of Alabama falls in line with what it terms a most 
overwhelming volume of well-considered adjudged case and holds, 
do not impose any new or additional servitude upon the highway, or 
streets of towns or cities, for which the owner of the fee is entitled 
to compensation, they being built upon street grade, doing no 
special injury to the fee, and to be regarded as within the implied 
contemplation of thededicators at the time of the dedication or 
grant. 



INJUNCTION REFUSED AFTER ROAD IS BUILT AND 
IN OPERATION. 

Becker v. Lebanon & Myerstown Railway Co. (Pa.), 41 Atl. Rep. 

6i2. Nov. 14, 1898. 

After the work of location and construction of this railway was 
commenced, but before the workmen had arrived at the com- 
plainant's land, the latter filed a bill, in equity, to enjoin the rail- 
way company from constructing and operating the road in front 
of his premises. No application, however, was made for a. pre- 
liminary injunction; and the road was in full operation before the 
company filed its answer, while it was nearly two years and a half 
later before the complainant took any further step to bring the 
suit to a hearing. Under these circumstances, and notwithstand- 
ing that the company had admitted that it had constructed its 
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track on the turnpike in front of the complainant's premises with- 
out legal authority, though not in intentional violation of law, 
the Supreme Court of Pennsylvania holds, in view of the loss to 
the company, the inconvenience to the public, the smallness of 
the injury to the complainant, and its easy compensability in 
money, that, however clear his right, no injunction should be 
granted, but he should be left to his remedy in damages. 



PRESUMPTION FROM COLLISION OF CARS. 

Falke v. Second Avenue Railroad Co. and Third Avenue Railroad 

Co. (N. Y.), ss N. Y. Supp. 984- Feb. 7, 1899. 

This action was brought to recover damages for personal in- 
juries sustained through a collision between a Second Avenue 
horse car, on which the plaintiff was a passenger, and a Third 
Avenue cable car, at a point where the roads of the two com- 
panies intersect substantially at right angles. The plaintiff got 
judgment, but the Third Avenue Railroad Co. appealed, and 
the second appellate division of the Supreme Court of New York 
has reversed the judgment, ordering a new trial, on account of what 
it deems substantial error in the following charge to the jury: 

"The accident which happened in this case — a collision between 
two cars running upon tracks which crossed each other — was one 
which, in the ordinary course of events, would not have happened 
unless some one had been guilty of negligence, and hence the 
mere fact that such an accident happened at all raised at once 
sufficient presumption of negligence upon the part of the defendants 
to make it incumbent upon them to produce evidence to show, as 
to each of them, that it, at least, had not been guilty of such 
negligence." ' 

Doubtless, from the mere occurrence of the collision, the ap- 
pellate division says, the presumption of negligence arises, and, 
had the action been against a defendant in the control and opera- 
tion of both cars, such a defendant would be properly called upon 
for explanation. In such a case the charge of the trial judge would 
have been correct. . 

But in this case, the court goes on to point out, two different 
parties controlled the operation and management of the cars. 
There were two actors in the collision, the driver of the Second 
Avenue car and the gripman of the Third Avenue car. It was 
entirely possible, and also entirely probable, that the collision 
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might have been due solely to the fault of one of the parties, and 
that the other might have been in no way to blame. Therefore, 
the eourt holds, the presumption of negligence arising from the 
accident did not tend to inculpate either party. Proof, it says, 
that one of two or more parties must have committed a tort, or 
became subject to a contract liability, does not establish the lia- 
bility of any particular one of the parties, nor subject any party to 
the burden of explanation. 

Of course, continues the court, this would not be applicable to 
the case of the Second Avenue Railroad Co., which assumed 
by contract the duty of transporting safely its passengers, so far 
as human care and foresight could accomplish that result, and of 
guarding and protecting them, even as against the negligence of 
other parties. But the Third Avenue Railroad Co. stood in 
no contractual relation to the plaintiff, and before it could be put 
on its defense, or called on for explanation, it was necessary for 
the plaintiff to present proof tending to establish that it was negli- 
gent; not merely that it or its co-defendant was negligent. 



STARTING CAR WHILE PASSENGER IS GETTING OFF. 

Morrison v. Charlotte Electric Railway, Light & Power Co. 

(N. C), 31 S. E. Rep. 720. Dec. 13, 1898. 

It was urged in this case that the car, an open one, stopped long 
enough for the plaintiff to get off, and that, if she got hurt by the 
car's starting before she got off, it was her own fault — negligence. 
The company also contended that she got off with her face turned 
the wrong way, and that this was her fault — negligence; that 
these contributed to her injury, and were the proximate cause of 
the same. 

But even if it be admitted that 10 or 12 seconds is sufficient time 
to allow a woman to get off the car, and that she did not move 
as quickly as she might have done, still the Supreme Court of 
North Carolina maintains that the defendant was guilty of the 
grossest negligence in starting the car when she was getting off, 
in plain view of him. He must necessarily have seen her if he 
was paying attention to his duties; and if he was inattentive to 
these duties, and started the car without seeing her, he was guilty 
of gross negligence. 

This being so, and it being shown — admitted — that the plaintiff's 
injury was caused by starting the car, over which she had no 
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control, the court declares that it is difficult to see how the man- 
ner in which she was getting ofif contributed to, and was the 
proximate cause of, the injury, or that the length of time — lo or 12 
seconds- — could have contributed to, and have been the proximate 
cause of, the injury. Consequently, it affirms a judgment for the 
plaintiflf. 



DUTIES OF STREET CARS AND VEHICLES COMPARED. 

Wilson V. Minneapolis Street Railway Co. (Minn.), ^^ N. W. Rep. 

238. Dec. S, 1898. 

An instruction was given in this case that "street cars are, in the 
main, governed by the same rules as other vehicles on the street, 
and their owners have only equal right with the traveling public to 
use the street." This the Supreme Court of Minnesota holds, mis- 
leading and prejudicial. It pronounces it incomplete in that it 
omits the necessary modifications of the general rule, growing out 
of the difference in the nature of the two classes of vehicles, such 
as the construction, motive power, mode of operation, and speed 
of each. 

It is true, as a general proposition, the court says, that a street 
railway company has no proprietary and superior right to the part 
of the street whereon its tracks are placed, and that the duty of 
exercising due care to avoid collisions rests upon it, as well as 
upon the owner or driver of other vehicles. But the duty, it in- 
sists, is relative, and in determining in a given case whether either 
has exercised ordinary care, attention must be paid to the differ- 
ences above referred to. 

Thus ordinary care and the law of the road require the driver 
of an ordinary vehicle passing another going in the same direction 
to drive to the left of the middle of the traveled part of the road. 
Of necessity, no such duty rests upon a street railway company. 
If the driver of such vehicle is on that part of the street occupied 
by the railway tracks, and ahead of the cars, but driving slower than 
the convenience and accommodation of the public demand that the 
cars should go, such driver has not an equal right with the rail- 
way company to keep along the track. His duty is to season- 
ably get off the tracks, and let the cars pass. 

So, at a street crossing, whether the company has only an equal 
right with the traveling public, or a greater or a less right, the 
court maintains, depends on the circumstances of each particular 
case — for example — which one- acquired the right of way. 
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As already suggested, the court goes on to say, each must exer- 
cise ordinary care to avoid a collision, but it by no means follows 
that those in charge of the cars must exercise in all cases the same, 
or at least as much, vigilance as the drivers of other vehicles, in 
order to discharge the duty of exercising ordinary care. It may be 
greater or less, according to the 'circumstances of each case. The 
amount of vigilance to be exercised by the one in a given case 
cannot be determined by an arbitrary comparison with that re- 
quired of the other. 



UNREASONABLE FENDER REQUIREMENT. 

City of Brooklyn v. Nassau Electric Railroad Co. (N. Y.), 56 N. Y. 

Supp. 609. Mar. 7, 1899. 

While it appreciates the danger occasioned to pedestrians on the 
highway from the use of trolley cars, and sees the propriety of any 
regulations or requirements that the Common Council may impose 
upon the operation and management of such cars for the safety of 
the public, the second appellate division of the Supreme Court of 
New York insists that this is always subject to the qualification 
that such requirements must be reasonable; that is to say — prac- 
ticable — not from the point of view of expense to the companies 
operating the cars, but practicable in the sense that they may not 
improperly interfere with the discharge of the public duty of such 
companies in transporting passengers. 

It is a matter of common knowledge, the court goes on to say, 
tha,t a trolley car has springs, and a platform, forming a solid part 
of the car body; that the weight of passengers will depress, more 
or less, the body of the car, including the platform; that a car in 
motion will oscillate longitudinally and laterally; that the surface 
of a city street is not perfectly flat or even over its entire breadth; 
that there are grades of different degrees, and curves of varying 
radii, in the city streets; and that the streets themselves have differ- 
ent degrees of convexity. 

Bearing these facts in mind, the court holds that an ordinance 
directing that proper fenders shall be put on all cars is plainly 
both reasonable and practicable, but the requirement that such 
fenders shall be within three inches of the tracks is entirely im- 
practicable and unreasonable, the court taking into account further 
that, while it not only may fie possible, but is entirely probable, 
that in the future mechanical ingenuity will provide devices which 
will enable these fenders to be maintained at a somewhat uniform 
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height above the street, automatically or otherwise, it is clear that 
no such device has been invented, or, if invented, its merits have 
not become so known as to require its adoption. 

Therefor the court holds that at the present time, and in the 
present state of the manufacture of fenders, a direction in an 
ordinance that fenders shall be maintained three inches above the 
tracks is unreasonable and void; but, it adds, it is the duty of the 
railroad companies to comply with the other provisions of the 
ordinance, and maintain their fenders at the least elevation prac- 
ticable, the ordinance which it pronounces in other respects valid 
being one requiring every railroad company operating cars by elec- 
tricity, in the city, to equip, within 60 days, each car with a 
safety fender or safeguard attached to the front platform of said 
car, to be made and modeled in such a manner that it will be im- 
possible for any person or persons to pass under the fender or the 
platform of said car or cars and come in contact with the wheels 
of said car. 



CAR SHIFTER NOT A SUPERINTENDENT. 

Whelton v. West End Street Railway Co. (Mass.), 52 N. E. Rep. 

1072. Mar. I, 1899. 

A car shifter, whose sole duty it is to get cars ready for conduct- 
ors and motormen, the supreme judicial court of Massachusetts 
holds, is not a superintendent, and neither is his starting of the 
transfer table, nor his failure to stop it when it has caught the foot 
of a conductor, an act of superintendency, within the purview of a 
statute making an employer liable for injuries caused by the iiegli- 
gence of a superintendent. 



ALWAYS TO USE ORDINARY CARE IN ALIGHTING, 

North Chicago Street Railroad Co. v. Brown (111.), 52 N. E. Rep. 

864. Feb. 17, 1899. 

If an instruction, which requires of the plaintiff reasonable care, 
is not technically accurate because it does not instruct the jury as 
to what is reasonable care, the supreme court of Illinois holds that 
the objection is obviated in another instruction that a person at- 
tempting to alight from a street car is bound, under any and all 
circumstances, to use ordinary care and caution to avoid injury to 
herself, and if she fails to use such care, and is injured by reason 
thereof, the owner of the car cannot be held liable for such injury. 
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KENTUCKY STATUTE AS TO VALUATION OF FRAN- 
CHISES CONSTITUTIONAL. 

Paducah Street Railway Co. v. McCracken County (Ky.), 49 S. W. 

Rep. 178. Jan. 27, 1899. 

The court of appeals of Kentucky holds constitutional sections 
4077-4079 of the Kentucky Statutes, notwithstanding that the state 
board of valuation and assessment, created and provided for by the 
statute for the purpose of valuing of franchises, was claimed to be 
unconstitutional. Moreover, as to the contention that the board 
should have deducted the indebtedness of the company, and the' 
cost of operating its business, from the value of its franchise, the 
court answers that no such rule of valuation is applied to any other 
property, and that the claim of double taxation is not tenable. 



RIGHT TO MAKE A TEST CASE 

Adams v. Union Railroad Co. (R. I.), 42 Atl. Rep. 515. Jan. 9, 

1899. 

The point was taken by the defendant in this case, reported at 
some length under another heading, in this department, that, be- 
cause the plaintiff boarded the cars for the purpose of making a test 
case, this was a moot case, which the court would not entertain. 
But the supreme court of Rhode Island answers that a moot case 
is one which Seeks to determine an abstract question, which does 
not rest upon existing facts or rights. Where a concrete case of 
fact or right is shown, it says that it knows of no principle or policy 
of law which will deprive a party of a determination, simply because 
his motive in the assertion of such right is to secure such deter- 
mination. It is a matter of common practice. Most of the cases of 
trespass to try title are of this sort. For which reasons it is of the 
opinion that the case was not objectionable on this ground. 



NOT NEGLIGENCE TO RING GONG A DOZEN TIMES. 

Henderson v. Greenfield & Turners Falls Street Railway Co. 

(Mass.), 52 N. E. Rep. 1080. Feb. 28, 1899. 

This was an action to recover damages for personal injuries re- 
ceived by being thrown from a wagon on account of a horse being 
frightened by the noise and sparks from an electric car. The su- 
preme judicial court of Massachusetts holds that a verdict was 
properly directed for the defendant. It says that up to the moment 
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of the accident there was nothing in the behavior of the horse 
which rendered it negligent on the part of the motorman to ring 
the gong, and it declares that it cannot be said that to ring the 
gong on an electric car in a public street half a dozen or a dozen 
times, which it was charged was done, is of itself, without anything 
more, evidence of neghgence. Beyond this, it contents itself with 
merely remarking that there was nothing to show that the noise 
and sparks were due to any defect in construction or negligence in 
operation. 



CARE REQUIRED OF EMPLOYES WHILE PASSENGER 
IS ALIGHTING. 

Lutz V. Louisville Railway Co. (Ky.), 48 S. W. Rep. 1080. Jan. 

II, 1899. 

In this case, wherein a judgment for the defendant is reversed, 
and which is "not to be officially reported," the court of appeals 
of Kentucky holds that this instruction, which was asked for, but 
not given, is a correct statement of the law, to wit: "The court 
instructs the jury that the law made it the duty of the defendant's 
agents and servants operating the cars upon which it is alleged 
plaintiff was a passenger to observe the utmost care and skill which 
a prudent man would exercise, under like circumstances, in the 
management and control thereof, while she was alighting there- 
from, and to afford her reasonable opportunity to alight in safety; 
and if the jury shall believe from the evidence that the defendant's 
said agents or any of them, failed to observe such care, and that 
by reason of such failure plaintiff received the injuries by her 
alleged, then the law is for the plaintiff, and the jury should so 
f\nd." 



MOTORMAN NOT NEGLIGENT IN NOT SEEING BICY- 
CLER. 

Gould V. Union Traction Co. (Pa.), 42 Atl. Rep. 477. Feb. 27, 

1899. 

During the moment when a certain motorman's eyes were 
turned from one side of the street, a boy, 12 years old, riding a 
bicycle came rapidly and noiselessly upon that side of the street 
from behind a wagon, which was close to the track, with his bicycle 
turned so that he was facing the car, and then suddenly changed 
his direction, and struck the car, because he could neither go for- 



STREET RAILWAY LAW. 327 

ward nor stop. The motorman was not, under the circumstances, 
the supreme court of Pennsylvania holds, negligent in not seeing 
the boy, he having just then turned his eyes momentarily towards 
the other side of the street in the performance of his duty to watch 
both sides of the street. And so it reverses a judgment obtained 
by the plaintiff. If the motorman had seen, or by the exercise of 
reasonable care could have seen, the boy in time to stop the car, 
the court says that it would of course have been his duty to do so. 



CROSSING IN FRONT OF APPROACHING CARS. 

Clark V. Bennett, Receiver of the San Francisco & San Mateo 
Railway Co. (Cal.), 55 Pac. Rep. 908. Jan. 13, 1899. 
The supreme court of California holds that it cannot be said that 
a person is guilty of contributory negligence merely because he 
attempts to cross a street railway when a car is approaching. If 
that were so, it continues, he could never attempt to cross such a 
track in the crowded parts of a city, where there is practically al- 
ways an approaching car; and in such case, as street cars go at a 
comparatively slow rate of speed, and are quickly stopped, it insists, 
the question of negligence would depend upon the proximity or 
remoteness of the car, and upon all the other circumstances sur- 
rounding the occurrence. In such a situation, it declares, the trav- 
eler cannot be held to exercise the very highest prudence and judg- 
ment; it is sufficient if he exercises that degree of care and pru- 
dence and good sense which men who possess those qualities in an 
ordinary or average degree exercise. 



"LOCATION" OF TRACKS DOES NOT INVOLVE PRI- 
VATE RIGHTS. 

State (Moore and others. Prosecutors) v. West Jersey Traction 

Co. (N. J.), 41 Atl. Rep. 946. Dec. 16, 1898. 

A statute (3 General Statutes, of New Jersey, page 3237, section 
126) authorized borough councils, upon public notice to all parties 
interested, to grant or to deny to a street railroad a location of its 
tracks confortably to its route; such grant, if made, to be upon 
such lawful restrictions as the interest of the public was deemed 
to require. Upon notice, consent to a location was given, upon 
the restriction, among others, "that the limit of this consent shall 
be twenty-five years from the acceptance of this ordinance." Sub- 
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sequeiitly, and without notice, a supplement to this ordinance was 
passed that eliminated the above restriction. 

Under these circumstances, the Court of. Errors and Appeals of 
New Jersey holds: That the municipal act of the "location" of a 
street railroad operated by the trolley system dcies not involve any 
private rights. 

Such location is a legislative, and not a judicial, act. 

Apart from express statutory requirement, notice is not requisite. 

The notice required by the act- is satisfied when it has been com- 
plied with. 

Whether the action of council was in bad faith is not a judicial 
question. 

Magie, Chief Justice, and Lippincott and Vredenburgh, Justices, 
dissent. 



INDEPENDENT LINE CANNOT BE BUILT UNDER EX- 
TENSION PROCEEDINGS. 

McClean v. Westchester Electric Railway Co. (N. Y.), 55 N. Y. 

Supp. ss6. December, 1898. 

A separate and apparently independent line of street railway, a 
special term of the supreme court of New York holds, cannot be 
constructed under extension proceedings, the articles of associa- 
tion of the company and the provisions of law contemplating but 
a sins;Ie lire of ;oad, carrying from end to end for a single fare. 

Nor, while second extension proceedings had might cure defects 
in the first, does the court consider that they can relate back so as 
to make valid resolutions of the municipal authorities which were 
before inoperative and ineflfectual. . 

And the court does not think that an owner of land, offering to 
prove that a street railway is unauthorized, and so is a nuisance, 
is called upon to prove that the probable, speculative, or actual 
benefits of the unauthorized structure will not offset the apparent 
disadvantage or injury, however small. 



NOT REQUIRED TO INSTRUCT CONDUCTOR OF NINE 
YEARS' EXPERIENCE. 

Fletcher v. Philadelphia Traction Co. (Pa.), 42 Atl. Rep. 527. Feb. 

27, 1899. 

This was an action brought to recover for the death of a con- 
ductor of nine years' experience. He had run only closed cars. 



STREET RAILWAY LAW. 329 

About S o'clock in the afternoon of the day of his death, he was in- 
structed to take out an open summer car. He assumed charge of 
the car, and started on his trip. Soon after, a violent thunderstorm 
arose. He went out on the running board, and commenced pulling 
down the curtains at the sides. Just at that moment a closed car 
passed him on the other track, striking and killing him. Negli- 
gence .:)n the part of the company was charged in its not warning 
him of the danger incident to the passage of an open and closed 
car on tracks only 375^ inches apart. 

The court below submitted the question of the company's negli- 
gence to the jury; instructing them that if they found that there 
was special danger from the nearness of the tracks at that point, 
which was increased by the greater width and arrangement of the - 
open car, and that this danger, because of the conductor's inexperi- 
ence was unknown to him, then it was for them to say whether the 
company was negligent in not warning the conductor of the dangev 
incident to his employment on an open instead of a closed car. The 
result was a verdict against the company. 

The supreme court of Pennsylvania, however, thinks that no 
authority of the state sustains the ruling of the court below, and 
reverses its judgment, holding that it erred in not directing 'a ver- 
dict for the company. Many of the cases of the state hold that it is 
the duty of employers to warn young or inexperienced employes of 
dangers not obvious, but incident to their employment, and that a 
failure to do so is negligence for which the employer is answera- 
ble. But the supreme court declares that this conductor was neither 
young nor inexperienced. Concede that he had never conducted 
an open car that necessitated walking on the running board along 
the outside; yet, from his long experience, the court considers that 
he must have known the danger in passing another car on a wider 
one. The inexperienced conductor, it says, is one new to the busi- 
ness, and unaware of a danger, not plainly noticeable. 



CASE WHERE OPERATION OF PORTION OF LINE 
COULD BE ABANDONED. 

State V. Helena Power & Light Co. (Mon.), 56 Pac. Rep. 683. Mar. 

27, 1899. 

Here a writ of mandamus was applied for to compel the above 
company to operate a portion of its system of street railway which it 
was alleged that it had abandoned. 

A writ of mandamus may be issued, says the supreme court of 
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Montana, to compel the performance of an act which the law spe- 
cially enjoins as a duty resulting from an office, trust or station. But 
it holds that the operation of the line of street railway which had 
been here abandoifed was not an act specially enjoined as a legal 
duty, and that the writ of mandamus could not be issued. 

In explanation of this, the court says that it did not appear that 
the charter of the company, or the statute under which it was or- 
ganized, required it to maintain or operate a line of railway; nor 
was it claimed that the state had delegated to it the power of emi- 
nent domain. Indeed, the court says that it did not appear whether 
the company owed its existence to a special act of the legislature, 
or to a compliance with the terms of some general act authorizing 
the formation of corporations thereunder. At the argument, it was 
stated that it was organized and exists under chapter 25, division 5, 
Compiled Statutes of 1887, entitled "Corporations for Industrial or 
Productive Purposes;" but nothing contained in that chapter, the 
court holds, may be so interpreted as to impose upon the company 
the obligation to continue the operation of any portion of its sys- 
tem of railways. 

Moreover, the court pronounces the ordinances of the city barren 
of any language expressing or implying the intention of the coun- 
cil to impose such duty, the ordinances merely granting the right 
and privilege of constructing, operating, and maintaining railways 
in particular streets. That the ordinances provided that unless a 
designated portion of the line of railway should within a certain 
period of time be constructed and operated or the right and privi- 
lege granted would be forfeited as to the parts of the line where 
the failure occurred, and provided for the running of cars at such 
intervals as might from time to time be directed?, the court appar- 
ently does not consider altered the case. 



EVEN COURT KNOWS JERKS ARE UNAVOIDABLE ON 
CABLE LINES. 

Hartley >. Metropolitan Street Railway Co. (Mo.), 49 S. W. Rep. 

840. Feb. IS, i^. 

It is a matter of common knowledge, of which even a court is not 
ignorant, as well a? a matter of physics, says the supreme court ot 
Missouri, Division No. i, that the rope of a cable railroad cannot 
be kept taut, and that the jerks which are common and unavoidable 
to such roads are caused by the slack in the rope being taken up. 

In order to recover from a cable railroad, continues the court, it 
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is not enough to show that there was a jerk, but it miist affirma- 
tively appear that the jerk was an extraordinary or unusual one, or 
attributable to a defect in the track, an imperfection in the car or 
apparatus, or to a dangerous rate of speed, or to unskilled handling 
of the car by the gripman. 

This was an action brought to recover for the death of a con- 
The court says that the testimony did not show anything extraor- 
dinary or unusual in the jerk complained of. No defect in the track 
or car or apparatus was shown, and no negligence of the gripman 
was made to appear. Under such circumstances, the court holds, 
it was the duty of the trial judge to declare these facts, and to sus- 
tain a demurrer to the evidence at the close of the plaintiff's case, 
and it was error on the lower court's part not to do so. 

Moreover, the court will not agree with the contention that negli- 
gence should have been imputed to the defendant, entitling the 
plaintiff to go to the jury, although his testimony fell short of mak • 
ing out a prima facie case. It says that the contention is not tena- 
ble, because it is not true that jerks do not usually occur in the 
running of cable cars, but, on the contrary, it is a fact that they are 
unavoidable. It is only in cases where the injury would not occur 
in the ordinary conduct of such affairs that negligence is imputed to 
the defendant. Where, as here, it aflSrmatively appears, and is 
proved by common experience, as well as by the laws of physics, 
that the particular thing complained of is unavoidable, it holds, 
there can be no negligence. 



ASSESSABLE FOR LOCAL IMPROVEMENTS. 

Cicero & Proviso Street Railway Co. v. City of Chicago (111.), 52 
N. E. Rep. 866. Oct. 24, 1898. Rehearing denied Dec. 13, 1898. 
Under its previous decisions, the supreme court of Illinois says 
that it regards the question settled that a street railway occupying 
a public street is liable to be assessed for a local improvement in the 
same manner as other property owners. 

But reliance was placed, in this case, by the company, on the pro- 
vision of the revenue law that "the personal property of street rail- 
road, plank road, turnpike or bridge companies shall be listed and 
assessed in the country, town, district, village or city where the 
principal place of business is located. The track, road or bridge 
shall be held to be personal property, and listed and assessed as 
such in the town, district, village or city where the same is located 
or laid." 
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The fact that the track of a street railroad company may be i 
quired to be assessed as personal property for general taxation, t 
court however holds, has no bearing on the question of taxatii 
for local improvements. No question in regard to the assesseme 
and collection of general taxes under the revenue law of the state, 
maintains, is involved in a case of a special assessment for a loc 
improvement. 

The legislature, no doubt, had the right to provide, in the asses 
ment of property for state, county, and city purposes, that ti 
track of a street railroad company might be assessed as person 
property, without changing the nature or character of the proper 
when a proceeding might be instituted to make an assessment ( 
contiguous property to pay for a local improvement, says the coui 
It perceives no reason why for one purpose it might not be treati 
as personal, and for the other as real, property. But, however, th 
may be, it adds that it is satisfied that the property of this compai 
was within the meaning of the law, contiguous property, and, ; 
such, was properly assessed for the construction of a vitrified til 
pipe sewer. 



MOTORMAN SHOULD HAVE FULL USE OF BOTH 
EYES. 

Rice V. Crescent City Railroad Co. (La.), 24 So. Rep. 791. Ja 

9, 1899. 

No man should be in charge of an electric car as mbtoneer, rui 
ning along populous thoroughfares of a city, the supreme court 1 
Louisiana holds, who has not the full and complete, use and sigl 
of both eyes. 

In this case, a motor inspector and repairer of cars, whose rigl 
eye had been injured in an accident, so that he was almost blind ; 
that eye, who had boarded the car in question, had been asked I 
the regular motorman to take charge of the car, because the moto 
man felt sick from a blow he had received in the stomach by reasc 
of the brake handle slipping from his hand. 

A child was run over, and killed. If the temporarily actir 
motofman saw her, and failed to govern his car accordingly — rui 
ning at such slow speed as to be able to check it immediate 
should the imminence of danger appear — the court says he w; 
guilty of the grossest, if not criminal neglect. If he did not si 
her, it says that it was due to the fact that he was not performir 



STREET RAILWAY LAW. 333 

his duty by keeping a sharp outlook, or to the fact of his blind- 
ness. In either event, it holds, the company would be liable. 

The fact that the car ran 150 feet after the child and its nurse were 
struck, the court pronounces eloquent in refutation of the conten- 
tion of the defense that there was neither negligence in the effort 
to stop the car nor want of skill on the part of motorman in doling 
so. 

A child syi years of age is, of itself, the court holds, incapable 
of contributory negligence. But if its nurse, after reaching it on 
the street, started back with it across the track, and in consequence 
of this was run over, the court says that. it would relieve the com- 
pany of liability. 

No doctrine or rule exists in Louisiana, the court says, that the 
negligence or imprudence of a plaintiff, while not of the proximate 
character to defeat his recovery, may yet be looked to by the jury 
or court in mitigation of damages. 

Nevertheless, the supreme court goes on to say that it has con- 
stantly exercised its reasonable discretion of increasing or dimin- 
ishing the sums awarded- for damages, according as its judgment, 
operating on the facts, prompted in given cases. 

But it denies that it has ever been the intention to fix by rule 
specific sums for different classes of injuries, or for varying grades 
and duration of anguish and suffering. In this respect, each case, 
it says, considered independently, on its merits, and on the state 
of facts peculiar to it, a due regard, howeverj being always had to 
the proper observance of a reasonable uniformity of jurisprudence 
on general lines. 

Finally, the facts and circumstances of this case, it thinks justify 
the reduction of the verdict of the jury from $12,500 to $4,000, for 
the killing of the child mentioned. 



RULES AS EVIDENCE IN PERSONAL INJURY CASES. 

Cincinnati Street Railway Co. v. Altemeier (O.), S3 N. E. Rep. 

300. Mar. 14, 1899. 

Rules adopted by a street railway company for the government 
of its employes in operating such railway, the supreme court of 
Ohio holds, are competent evidence, when relevant, in the trial of a 
cause for damages for personal injury caused by the negligence of 
the servants of such company. 

In discussing this subject, the court says that the rules by which 
a street railway company runs its cars are a part of what are termed 
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the resgestae, or things inseparably connected with the accident ai 
one of the circumstances surrounding the case, and which are oftei 
necessary to a proper understanding of the same. They are not sc 
much in the nature of admission as a part of the transaction. Th( 
rules by which a railway is operated are as much a part of th( 
transaction as the construction, and appliances of the cars, motors 
machinery, and tracks. 

If the rules require more care of the employes for 'the safety o; 
the passengers than the law requires, the court goes on to say thai 
it is easy for the court to say so to the jury, and point out wha( 
the law requires, and wherein the rules require more than the law 
and that to the extent of the excess the company is more careful 
than is required by law. Such a showing, it thinks, would be an ad- 
vantage to the company instead of a detriment. 

If the rules require only what the law requires, the court main- 
tains that no harm can come to the company from their introduc- 
tion in evidence. 

But if the rules require less than the law, or if there are no rules 
at all, then, the court says, the company might well be held to be 
negligent for such a state of affairs. 

It seems, therefore, reasons the court, that the introduction of the 
rules of the company is not only proper, but would lead to the 
working out of just results in all cases, sometimes against the com- 
pany and sometimes in its favor. The fear that the introduction oi 
the rules of the company would discourage such companies from 
making; strict rules for the safety of passengers, the court thinks, is 
more fanciful than real. The reason it gives, is that the company 
would suffer much more loss from absence of strict rules than from 
having the rules introduced in evidence, and self-preservation 
would induce such companies to adopt such rules as will reduce 
accidents to a minimum, whether such rules are received in evi- 
dence or not. 



CONSTRUCTION OF CONTRACT WITH TOWN LIMIT- 
ING FARE. 

Adams v. Union Railroad Co. (R. I.), 42 Atl. Rep. 515. Jan. 9, 1899. 
Under a statute giving authority to towns to pass ordinances 01 
make contracts granting franchises to corporations for operating 
street railways, etc., the town of East Providence made such a con- 
tract with the defendant, in which it was agreed that, "during the 
continuance of said exclusive franchise, the fare from one point tc 
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any other point on the lines of the party of the second part in said 
town shall not exceed five cents." By entering into this contract, 
the supreme court of Rhode Island holds that the defendant waived 
its previous rights in respect to fare, including the rights it had as 
one of the successors of another company authorized by its charter 
to fix rates of fare not exceeding ten cents between any two points 
on said road. Under this view of the contract, the court pro- 
nounces the defendant's plea of justification for refusing to transfer 
and carry the plaintiff for one fare of five cents from a point on its 
main road to a point on the connecting road above mentioned of 
no avail, so far as it rested upon rights previously held. 

There still remained the question, which was the one chiefly 
pressed in argument, whether the plaintiflE could avail himself, as an 
individual, of the right to claim the benefit of the provisions of the 
contract in an action of trespass for assault and battery on account 
of being ejected from the car for refusal to pay an additional fare on 
the connecting line. This, the court answers in the affirmative. 

The terms of the contract, that "the fare from one point to any 
ether point on the lines of said party of the second part shall not 
exceed five cents," the court declares that it cannot vary by reason 
of the fact that, when the contract was made, two rides for five cents 
v/as not the established rate of fare. 

The contract in question, the court goes on to say, was made for 
the benefit of passengers using the defendant's cars. The town 
could hardly show damages for its breach, and therefore, if the 
people for whose benefit it was made could not recover for its 
breach, no one could. True, the town might take steps to avoid 
the contract and stop the road for failure to perform conditions; 
but, in so doing, it would cut ofif the privileges of many to redress 
the wrong of one. This would neither be a reasonable nor an 
adequate remedy. It must have been intended to be a contract for 
the benefit of the public, made through the town as their corporate 
representative, upon which passengers could rely, and for breach of 
which they could seek redress; otherwise, it would be a contract 
of little obligation and force. Along this line of reasoning does 
the court reach the conclusion that the plaintiff, having paid the 
fare of five cents, had paid all that he could be required to pay 
under the contract, which, being for the benefit of passengers, a 
class of which he was one, was for his benefit, and of which he 
could take advantage. 

The statute giving authority to a town to act by ordinance oi 
contract, the court says that if it acted by contract, as in this case, 
the necessary implication was that it might stipulate for terms other 
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than those expressed in the statute. Thus, the statute providing 
that the charge for service should not be greater than the price 
actually charged by the corporation at the time of granting the 
franchise, the court holds, would clearly imply that it might be less. 



PASSENGERS DO NOT CEASE TO BE SUCH AT ONCE 
ON ALIGHTING. 

South Covington & Cincintiati Street Railway Co. v. Beatty (Ky.), 
so S. W. Rep. 239. Mar. 22, iS^g. 
There was no error, the court of appeals of Kentucky holds, in 
refusing to give an instruction that "a passenger upon a street car 
ceases at once to be such, upon alighting from such car." It does 
not think that such an instruction embraces the law. The injury, 
for which it here affirms a judgment for damages in the plaintiffs 
favor, was caused by his being struck by a car on a parallel track, 
going in the opposite direction to that of the one from which he 
had just alighted, and crossed behind in an effort to go to the other 
side of the street. 



INCREASE OF DANGER MUST BE MET WITH AN IN- 
CREASE OF CARE. 

Price V. Charles Warner Co. (Del.), 42 Atl. Rep. 699. Jan. 6, 1899. 
It was contended in this case that the doctrine of the superior 
right of a street railway company has no application to street cross- 
ings. But the superior court of Delaware answers that it would 
certainly be contrary to public policy, and in violation of the rights 
of a street railway company to allow its tracks to be blocked at 
street crossings by the negligence of drivers of vehicles. The pub- 
lic, using due care, have the right, in vehicles or on foot, it goes on 
to say, to cross street railway tracks, as well within the blocks as 
at street crossings. There is,, however, this difference : The com- 
pany has knowledge that at street crossings a larger number of 
persons and vehicles are usually found crossing the track than at 
other places, and this imposes upon the company the need of 
greater care at street crossings than where the danger is less. The 
company and the traveler are required to use such reasonable care 
as the circumstances of the case demand, an increase of care on the 
part of both being required when there is an increase of danger. 
The right of each must be exercised with due regard to the right 
of the other, and the right of each must be exercised in a reasona- 
ble and careful manner, so as not unreasonably to abridge or inter- 
fere with the right of the other. 
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Abandonment of portion of line, case warranting 329 

Abandonment, temporary, of track, does not work forfeiture.. 24 
Abutting owner cannot stop boule'vard company laying tracks. .309 

Abutting owner, injunction by 7, 118 

Accommodations, insufficient ■ 69 

Advertising rack, patent for, narrowly construed 202 

Alighting, always to use ordinary care in. 324 

Alighting, care required of employes while passenger is 326 

Alighting from car, duty of company at time of loi 

■ Alighting from wrong side of car, passenger struck while. .. .172 

Alighting, passengers do not cease to be such at once on 336 

Assignee, suit cannot be maintained "for the use of" 312 

Arrest of passenger after ejection, no implication for 187 

Assault and battery upon passenger by motorman 212 

Bicycle rider, motorman not negligent in not seeing 326 

Bicycle riding between rails of electric railway 33 

Bicycle riding on cable car track 20 

Block signals, jury to determine adequacy of 310 

Boarding car at place of obstruction 291 

Boarding car, implied invitation to 122 

Boarding car in motion, responsibility for attempting 201 

Boarding car, when a person attempts it, and is injured 318 

Boarding moving electric car, negligence in 16 

Bolt extending below car does fiot import negligence _ 180 

Boy, hitching, forced to leave car and struck by another 15 

Boy need not have intelligence of grown person 123 

Boy permitted to turn trolley, liability for injury to igg 

Box system for collecting fares, adoption of, proper 174 

Brake, sudden and unusual application of 279 

Brake, using, instead of electrical apparatus, to stop car 142 

Bridges, crossing of, in New York 248 

Cable lines, court knows jerks are unavoidable on 330 

Cars and vehicles, duties of, compared 322 

Car barn, care required of persons passing 313 
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Car barns and switches in residence districts 287 

Care, degree of imposed on persons crossing tracks 1 74 

Care, increase of, must meet increase of danger 336 

Care, negligence does not excuse from use of 130 

Care required at temporary curves 146 

Care required of companies as common carriers 148 

Care required of person attempting to cross tracks 184 

Care required of persons passing car barns 313 

Care required of persons using tracks 307 

Care required of those in charge of cars... 117, 285 

Care required, rule as to, not changed 19s 

Care required where children may be expected playing. 179 

Cars, cable, in sight, do not prevent crossing tracks 198 

Cars, derailment of, implies negligence 31S 

Cars of leased line, right to operate on jointly used tracks 315 

Cars, power to prescribe frequency of running of 133 

Cars, right to leave unblocked on side tracks 135 

Cars, shifter of, not a superintendent 324 

Cars, trucks and supplies held attachable 209 

Certificates of public convenience, in New York 245 

Chancery, control of, over municipal corporation as to use of 

street railways 63 

Change, requiring to be furnished by conductor 57 

Charter contracts, amending 75 

Charter of Greater New York, effect of 216 

Child, action for death of 35 

Child, action for injury to, effect of contributory negligence 

of parent on 224, 225 

ChiH allowed on platform, liability for injury to 230 

Child, care required of 13 

Child, care to be exercised toward 35 

Child, damages for death of 30 

Children, care required where may be expected playing 179 

Child's leg, $15,941.25 for , 290 

Child, what may excuse heedlessness of 35 

Claims, agents can dicker away in settling 164 

Claims for personal injuries, assignment of 104 

Collision between car and cart proceeding side by side 188 

Collision, duty to try to prevent ■••143 

Collision of carriage with cable car 42 

Collision of cars, presumption from" 320 

Collision of cars, presumption of negligence in..... 189 

Collision of electric car with vehicle 34 
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Collision of fire truck with street car 109 

Common carriers, care required of companies as 148 

Condemnation, limit to, of way outside of highway 210 

Condemnation proceeding by one company against another. . 97 

Conductor, liability for malicious prosecution by 136 

Conductor not required to observe track 180 

Conductor of nine years' experience need not be instructed. .. .328 

Conductors, power of municipality to require on cars 122 

Conductor, when not authorized to have passenger arrested .... 187 

Connection, unauthorized, with elevated railway 142 

Consent of property owners does not cover after-acquired 

property 163 

Consent, sufficient, to sustain right of common trackage 293 

Contract for building road, cannot be attacked by taxpayer 318 

Contract, right to, for other roads, is property right 194 

Contracts, power of municipalities to make, with new com- 
panies 300 

Contributory negligence, any degree of, bars recovery 68 

Contributory negligence by person injured, proof of want of. . . .109 

Contributory negligence in going on tracks 155 

Contributory negligence of driver of carriage 42 

Contributory negligence of parent defeats action 224 

Contributory negligence of parent not imputable to child 225 

Contributory negligence of parents, doctrine of adhered to 303 

Costs, who owns 219 

Counsel, improper remarks of 22 

Counsel, stipulation of as to proposed construction 202 

Creditor, judgment, remedy of to levy on franchise 161 

Crossing another wire authorized by priority right 311 

Crossing between cars, attempt to, wanton negligence 313 

Crossing, construction of power to regulate 214 

Crossing in front of approaching cars 327 

Crossing in front of car, doubtful chances not to be taken 314 

Crossing, not inclined to relax care required at 126 

Crossing of trolley and steam railway tracks 115 

Crossing prescribed as adequate 204 

Crossing, running electric cars over, at rapid rate 109 

Crossings at grade, day of declared past 234 

Crossings of overhead trolley street railways, making 157 

Crossings, street, duty at, when passing standing cars 13 

Crossings, unsightliness of overhead, not considered 229 

Crossings, what is required at deep grades leading to 151 

Curves, excessive speed causes liability for accidents at 181 
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Curves, temporary, care required at 146 

Damages, excessive; second remittitur 61 

Damages, $15,941.25 for a child's leg 290 

Damages for construction of road in cut later bridged 226 

Damages, future loss of time as 67 

Damages, gratuitous medical treatment not recoverable for as. ..178 

Damages, not allovifed for dress torn on latch 280 

Danger, increase of, must be met with increase of care 336 

Defect, latent, notice of ; 74 

Derailment of car as evidence of negligence 290 

Derailment of car implies negligence. 31S 

Dogs, liability for negligence by killing on track 170 

Driver of carriage, contributory negligence of 42 

Driver of fire truck, negligence of 109 

Driver in top buggy, rights and duties of 221 

Drunken man, injury to 61 

Earnings, right to rely on statements as to 281 

Electric power, distribution of, not authorized 207 

Electric railways in country highways 138, 254 

Electric street car not "locomotive, engine or train" 177 

Elevated railway, construction of 7 

Elevated railway, unauthorized connection -with. 142 

Employe, competent evidence of incompetency of 296 

Employes on track entitled to warning of approach of car 297 

Evidence, competent evidence of incompetency of employe. .. .296 
Evidence, manager cannot give opinion of competency of mo- 

torman 316 

Evidence, rules as, in personal injury cases .333 

Evidence tending to show right to ride on transfer, admissi- 
bility of 292 

Extension proceedings no authority for independent line 328 

Fare, construction of contract with town limiting 334 

Fare, rates of on interstate traffic 40 

Fares, adoption of box system of collecting proper 174 

Fellow servants, duty of company in selecting 127 

Fender, unreasonable requirement as to 323 

Fenders, duty owed to persons picked up on 237 

Fenders, risks of absence of assumed by employes 127 

Fenders, validity of ordinance requiring 103 

Fire truck, collision of with street car 109 

Fly-wheel in power house, explosion of 177 

Franchise, elements in valuing for taxation .310 

Franchise, forfeiture of for failure to operate road 110 
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Franchise, levy .upon remedy of judgment creditor i6l 

Franchise, nonuser of 70 

Franchise valuation, Kentucky statute constitutional 325 

Franchises, maximum life of in different jurisdictions 262 

Franchises, too vague an act for granting of , 295 

Front door, leaving car by, on motorman's invitation 291 

Gong, failure to sound not necessarily negligence 178 

Gong, not negligence to ring a dozen times 325 

Grade, agreement of street railway not to cross at 63 

Harness,, duty in regard to inspecting 164 

Highway cannot be left at will and a way condemned 210 

Highways, country, electric railways in 138 

Highways, legitimate use of 125 

Highways not resorts for social converse 143 

Highways, railways- on, improved, in New Jersey 243 

Highways, street railways in — extract from report of secretary 

of Massachusetts committee 254 

Horse frightened by operation of sprinkler 117 

Improvements, local, assessable for 331 

Injunction by abutting owners 7, 118 

Injunction, none for abutter, against boulevard company lay- 
ing tracks 309 

Injunction, none to help rival corporation 144 

Injunction refused after road is built and in operation 319 

Injunction, suit, when none in name of attorney general 149 

Injured person cannot be compelled to undergo operation 220 

Injury at street crossing 13 

Injury by car approaching bicycle rider from behind 20 

Injury by trolley wire to person on freight train 115 

Injury caused by several wrongdoers; liability of each 34 

Injury from flames causing passenger to jump from car 169 

Injury to boy hitching on car IS 

Injury to boy permitted to turn trolley, liability for 199 

Injury to child allowed to ride on platform 230 

Injury to conveyance on street, caused by snow piled there 23 

Injury to person alighting from car loi 

Injury to persons driving upon track 20 

Instruction not supported by evidence 67 

Interlocking, compulsory law of Ohio as to, amended 250 

Interlocking devices, amendment of New York law as to 249 

Interstate commerce act, when street railways subject to 40 

Interstate lines, taxation of, by Massachusetts act 242 

Invention of employe, territorial limit to right to use 124 
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Juror not disqualified by employment by another company 124 

Jurors, attempting to bribe loi 

Land, empowered to take, in Massachusetts 241 

Latch on door, no damages for injury to dress by 280 

Liability, civil, city cannot create from company to citizen. .. .314 

Licenses, legality of city, on street cars 5° 

License tax for revenue purposes 109 

Lien for engines, but not for construction of road 162 

Lien, priority of, for labor and material for repairs 219 

Light and power houses, in Ohio 252 

Lineman, injury to by falling of electric pole 74 

Location, landowner cannot contest after time allowed 316 

Location of street railway, enjoining of I18 

Location of tracks does not involve private rights 327 

Look and listen, rule of, inflexible .• 317 

Look again, should, for car 201 

Look and listen, duty to 13 

Looking for car must be done carefully 294 

Malicious prosecution by conductor, liability for 136 

Mandamus, peremptory writ of, when denied 205 

Master, responsibility of fpr act contrary to orders 117 

Material, use of tracks for transportation of, in Mass 240 

Motive power, change of, acquiescence in 30 

Motive power, change of to electricity not an additional servi- 
tude 103 

Motor, kinetic, not "locomotive steam power" 197 

Motorman confronted with sudden emergency 49 

Motorman, duty of company in selecting 127 

Motorman, duty of in fog ' 124 

Motorman, duty of relative to bicycle rider 33 

Motorman, duty of with regard to vehicles on track 20, 64 

Motorman, first duty of, is to. see that track is clear 299 

Motorman, general incompetency of, not in issue 129 

Motorman, invitation of to leave car by front door 291 

Motorman, liability for assault of, upon passenger 212 

Motorman must look on sides of track 311 

Motorman, negligence of, running into wagon 34 

Motorman not negligent in not seeing bicycler 326 

Motorman should have full use of both eyes .332 

Motorman, what may expect, as to team 317 

Motors, controllers and poles not mingled with cars 310 

Negligence does not' excuse from use of care 130 

Negligence imported in unusual use of brake 279 



■ STREET RAILWAY LAW. Vll 

Negligence, municipalities cannot say when street car companies 

shall be guilty of 185 

Negligence not imported by bolt extending below car 180 

Negligence of track foreman, liability for 227 

Negligence, wanton, to attempt to cross between cars 313 

Noise caused by electric car frightening mule 62 

Nonsuits, when should be granted 183 

Operation of lines, continuing, a public duty 186 

Operation of road, reservation of right to regulate 122 

Ordinance, invalid, making ground for injunction 7 

Ordinance requiring fenders, validity of 103 

Ordinance requiring watering of tracks, validity of 298 

Passenger, conduct of, notice of intention to alight 42 

Passenger permitted to stand on step, duty to. ... ; 165 

Passenger, thrown to ground by sudden stopping or starting. ..304 

Passengers do not cease to be such at once on alighting 336 

Paving, liability under municipal resolution for cost of 184 

Paving; repaving with asphalt included in duty to repair 232 

Pedestrian, duty of, in the street 20 

Plaintififs, handsome, have same rights as others •••3i3 

Platform, front, riding on . 27 

Platform, injury to child allowed to ride on 230 

Platform, not negligence to stand on, after giving up seat 182 

Platform of electric car, riding on 191 

Pleading; failure to plead 22 

Pleasure grounds, liability in maintaining 132 

Poles, trolley, where may and may not be placed 167 

Power, leasing or purchasing, in Ohio 251 

Powers of New York electric light and power corporations 247 

Privileges, exclusive, no inherent power to confer 166 

Rail, loosened, facts excusing from liability for .' 282 

"Railroads," does not include street railways, in Ohio .....311 

"Railway" or "railroad," as to including street railways 192 

Right of way outside of highway, when cannot be condemned. . .210 

Right of way, property rights in 293 

Rules as evidence in personal injury cases ; . . .333 

Rules for employes not binding upon third parties .223 

Rules not evidence in action by stranger. 129, 285 

Seat, not negligence to give up, and stand on platform. .:.. .182 

Side tracks, right to leave cars unblocked on .135 

Snow piled on side of street by street car company 23 

Speed, excessive, cause of liability for curve accidents 181 

Speed, greater than permitted by ordinance 20 



Vlll STREET RAILWAY LAW. 

Speed, guess at rate of, not sufficient to establish 222 

Starting car before woman has obtained seat I77 

Starting car while passenger is getting oflf 321 

Starting or stopping suddenly, throwing passenger to ground. . .304 

Statements, right to rely on, as to earnings 281 

Steam railroads, wires over, in Ohio 250 

Step, duty to passenger permitted to stand on 165 

Stock corporation law of New York, amendment of 247 

Stopping car, using brake for 142 

Stopping street car at dangerous place 122 

Street, exclusive grant for use of, is illegal 104 

Street, paramount right of company to use of 30 

Street railway companies, method of forming 263 

Street railways, electric, not additional servitude 319 

Street railways, location of, in pubjic highways 260 

Street, rights of electric railway and travelers in 43 

Street, rights of street railway company in 20 

Suit cannot be maintained "for the use of" an assignee 312 

Summer resorts do not make electric roads necessities 312 

Switches, unauthorized or conditional, removal of 203 

Taxation; assessable for local improvements 331 

Taxation, elements in valuing franchise for 310 

Taxation of interstate lines, by Massachusetts act 24x; 

Taxpayer cannot attack contract for building road 318 

Test case, right to make 325 

Time for completion of New York roads placed in hands of 

receivers extended , 247 

Time for completion of roads extended in New Jersey 242 

Trackage, common, sufficient consent for 293 

Track foreman, liability for negligence of 227 

Track, motorman must look on sides of 311 

Track, motorman's first duty to see that it is clear 299 

Tracks, cable cars in sight do not prevent crossing 198 

Tracks, care required of persons attempting to cross 184 

Tracks, care required of persons using 307 

Tracks, conductor not required to observe 180 

Tracks, contributory negligence in going on 155 

Tracks, crossing of trolley and steam rail J15 

Tracks, degree of care imposed on persons crossing 174 

Tracks, driving upon, in front of electric cars 34, 36 

Tracks, jointly used, operation of cars of leased line on 315 

Tracks, liability of purchaser of, for continued defects 153 

Tracks, liability in laying on official grade 152 



STREET RAILWAY LAW. IX 

Tracks, location of, does not involve private rights 327 

Tracks, men at work on, entitled to warning 297 

Tracks, no injunction against boulevard company laying 309 

Tracks, right to lay, double, along narrow streets 304 

Tracks, rushing across in rear of passing cars 161 

Tracks, temporary abandonment of, does not work forfeiture. ... 24 

Tracks, use of, for transportation of material, in Mass 240 

Tracks, validity of ordinance requiring watering of 298 

Transfer, admissibility of evidence tending to show right to 

ride on 292 

Transfer, passenger on disabled car cannot make for self 182 

Transfer passenger, rights of 69 

Transfers, no authority to compel giving 206 

Transfer tickets, a New York statute as to , 246 

Transfer ticket, right of holder of, to wait for seat 147 

Trolley poles, authority to erect 49 

Verdict of $50,000; setting aside 22 

Vestibule fronts, use of, in Virginia 253 

Wires over steam railroads, in Ohio 250 

Wires, trolley, presumption arising from breaking of 283 

Witness, failure to call motorman as 129 

Witness, motorman not, as if on cross-examination 123 

Witness, talking with counsel and promised pay for time 286 



